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SPOKANE COUNTY COUNSEL FOR DEFENSE

VICTORIA BLUMHORST
DIRECTOR, COUNSEL FOR DEFENSE
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1116 W. BROADWAY SPOKANE COUNTY
4™ FLOOR ANNEX COURTHOUSE

SPOKANE, WASHINGTON 99260-0285 OFFICE: (609) 477-3443
Fax: (509) 477-3448

September 14, 2023

To: Washington State Court of Appeals Division IlI
500 North Cedar Street
Spokane WA 99201
c/o Tristen.Worthen@courts.wa.gov

Honorable Judges of Division lII:
“Every result or goal you want to achieve is preceded by a process” ~ Hal Elrod

| am writing this letter to ask Judge Fearing to deny the Spokane County Prosecuting
Attorney’s Office (SCPAO) request for recusal on all Spokane County criminal cases.

On June 4, 2020, our State Supreme Court authored a letter to all members of the
judiciary and legal community imploring us to have the courage and will to address racism
and the on-going injustices faced by black Americans. The Supreme Court acknowledged
that “[tJoo often in the legal profession, we feel bound by tradition and the way things have
‘always’ been” and that “even the most venerable precedent must be struck down when
it is incorrect and harmful.” Washington State Supreme Court’'s Open Letter to
Washington State’s Judiciary and Legal Community, June 4, 2020.

While my office handled the original matter at the trial court level, we were not part of the
appeal. | have not personally familiarized myself with the transcripts from the trial, and |
do not believe | need to do so in order to respond to the SCPAO’s request. It is important
to note, though, that the majority opinion began “by acknowledging that this is an
emotionally and racially charged case.” State v. Vaile No. 37943-4-Il1 (May 11, 2023).

Judge Fearing was part of a 3-member panel of judges that heard the appeal in Vaile.
The process, when a 3-member panel does not come to an agreement, is for the majority
to issue the opinion and the remaining member to author a concurring and/or dissenting
opinion. Judge Fearing, Judge Lawrence-Berrey, and Judge Staab followed this process
when deciding Vaile. Judge Fearing’s concurring and dissenting opinion appears to be
in response to the call to action by our State Supreme Court issued on June 4, 2020. In
my opinion, the issue is whether Judge Fearing’s decision to address what he perceived
as racial bias followed appellate precedence. This is the exact issue our Supreme Court
addressed in their letter regarding tradition and precedent.

“The legal profession is largely self-governing. Although other professions also have
been granted powers of self-government, the legal profession is unique in this respect
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because of the close relationship between the profession and the processes of
government and law enforcement. This connection is manifested in the fact that ultimate
authority over the legal profession is vested largely in the courts.” The American Bar
Association Model Rules of Professional Conduct Preamble [10]. “Every lawyer is
responsible for observance of the Rules of Professional Conduct. A lawyer should also
aid in securing their observance by other lawyers. Neglect of these responsibilities
compromises the independence of the profession and the public interest which it serves.”
Id. at [12].

Just as attorneys must abide by the Rules of Professional Conduct, all judicial officers
must abide by the Code of Judicial Conduct. “A judge having knowledge that another
judge has committed a violation of this Code that raises a substantial question regarding
the judge’s honesty, trustworthiness, or fitness as a judge in other respects should inform
the appropriate authority.” Code of Judicial Conduct Rule 2.15(A). Similarly, “[a] lawyer
who knows that a judge has committed a violation of applicable rules of judicial conduct
that raises a substantial question as to the judge’s fitness for office should inform the
appropriate authority.” Rules of Professional Conduct 8.3. In the comments to both rules,
it is explained that “an apparently isolated violation may indicate a pattern of misconduct
that only a disciplinary investigation can uncover.” /d. at Comment [1], CJC 2.15 at
Comment [1].

To my knowledge, the SCPAO has not filed a complaint against Judge Fearing to the
Judicial Conduct Commission. The ethical rules lay out the appropriate process to follow
if an attorney or Judge believes a violation has occurred. In their recusal request, the
SCPADO lists what they believe to be numerous violations of the CJC, yet they fail to follow
the process their ethical duties require. They ask for a remedy without an independent
disciplinary investigation. Similarly, if the two other Judges hearing the Vaile case
believed Judge Fearing had violated the CJC, they would also be expected to refer a
complaint.

Further, the legal procedure to request recusal has also not been followed. A request for
recusal requires the moving party to file a motion with supporting evidence. Whether to
grant a motion for recusal is within the sound discretion of the court. Kauzlarich v.
Yarbrough, 105 Wash. App. 632, 653, 20 P.3d 946, 957 (2001) Citing State v. Bilal, 77
Whn. App. 720, 893 P.2d 674, review denied, 127 Wn.2d 1013, 902 P.2d 163 (1995). The
SCPAOQO’s request for blanket recusal puts the cart before the horse.

The request for Judge Fearing'’s recusal does not follow the processes in place to address
alleged violations of the CJC. The rules have not been followed. The request for recusal
should be denied.

Victoria Blumhorst
WSBA #38087
Director, Counsel for Defense
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Sent via email to: Tristen.Worthen@courts.wa.gov

Washington State Court of Appeals Division Il
500 North Cedar Street

Spokane, WA 99201

Re: Judge Fearing Recusal Request

To the Honorable Judges of the Division Ill Court of Appeals,

The NAACP Spokane Branch #1137 has been protecting and expanding the rights of
marginalized people for over 100 years. In our role we regularly receive complaints and
requests for support from people experiencing race based discrimination, and the data is
inarguable in pointing to racial disproportionality in the criminal justice system as is detailed
below. You cannot fight what you cannot name, and we applaud Judge Fearing’s bravery and
honesty in accurately identifying and detailing the systemic racism present in the Vaile case — a
painful fact that we and our community are all too familiar with.

Decisions like the dissenting opinion from Division Il Court of Appeals Judge George
Fearing in State v. Vaile are of critical relevance to our clients and mission. We are acutely
aware of the racial disproportionality that exists at all phases in the criminal legal system, and
we have worked tirelessly to participate in efforts to address and change this disproportionality.
Unfortunately, our efforts have been opposed or ignored by the Spokane County Prosecuting
Attorney’s Office and the Spokane regional law enforcement agencies. We participated in
Spokane’s Regional Law and Justice Council and were dismayed at the lack of progress
towards racial equity given the millions of dollars Spokane received from the McArthur
Foundation to address the well-documented racial disproportionality in all phases of the criminal
legal system.

We oppose the request of the Spokane County Prosecuting Attorney Office’s for Judge
Fearing to recuse himself from all of their criminal cases moving forward. We are well aware
that the Washington Supreme Court urged all judges in the state of Washington to consider the
harmful effects of systemic racism in all of their cases following the death of George Floyd in
2020. The Spokane County Prosecuting Attorney’s Office’s actions here demonstrate that they
do not understand the directive from the Washington Supreme Court. Even worse, they have
chosen to attack a brave jurist who boldly identified and eloquently enumerated the ways in
which racism affected the Vaile case in Spokane County.

As a reminder of the well-documented disproportionality in the Washington criminal legal
system, | encourage you all to review the Task Force 2.0: Race and Washington’s Criminal
Justice System: 2021 Report to the Washington Supreme Court, submitted by the Research
Working Group, including the Fred Korematsu Center for Law and Equality at Seattle University
School of Law. We would like to summarize a few findings in the Task Force 2.0 Report that are
particularly poignant reminders of the racism still present in our criminal legal system:
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* Stops. In the jurisdictions examined, racial minorities tend to be stopped
disproportionately. Studies of select jurisdictions in Washington have found that certain
racial minorities are stopped more frequently than similarly situated White people.

 Searches. In the jurisdictions examined, racial minorities tended to be searched
disproportionately, even though research shows that racial minorities who are searched
are less likely to possess narcotics or weapons than White people who are searched.
Because discretionary searches ought to be driven by legitimate criminal justice reasons
(likelihood of finding contraband, whether narcotics for drug violations or weapons for
officer safety), the fact that disproportionality persists in the face of what is known about
“hit rates” suggests strongly that race is a factor in searches.

* Use of Force. In the jurisdictions examined, racial minorities, with the exception of
Asian Americans, are more likely to be the victim of police use of force. It is very
important to note that with regard to the lethal use of force by police, because
disaggregated ethnic information is available, individuals who are Native Hawaiians and
Other Pacific Islanders are 3.3 times more likely than a White person to be killed by
police.

* Arrests. Black and Indigenous persons are consistently arrested disproportionately,
whether measured by relative or comparative ratios. This might be expected given the
upstream disproportionalities of stops and searches. Observed disproportionality varies
in significant ways for different crimes, with disproportionality for Black persons being
greatest for robbery and the lowest for drug crimes. Though disproportionality for drug
offenses may be lower than for other offenses, it remains high, with Black people
arrested for drug offenses at a comparative ratio more than 2x that of White people,
despite consistent findings that Black and White people use and sell drugs at similar
rates.

* Convictions. As measured by all felony sentences in 2018, 2019, and 2020, Black
people were 2.7x more likely to be convicted than White people in each of those years.
Indigenous people in those same years ranged from being 1.5x to 1.7x more likely to be
convicted than White people. There also appears to be additional disproportionality in
the punishment given for felony sentences for certain kinds of offenses, where White
people are slightly more likely than others to be sent to jail or receive an alternative
punishment instead of being sent to prison. More complete and more accurate
information on the demographic profile of those killed by law enforcement is available
because there are many fewer people killed by police than are stopped by police, and
media usually investigate and report on each police killing.

* Legal Financial Obligations (LFOs). Black persons, Indigenous persons, and
Latina/os are sentenced to LFOs more frequently and at higher rates than White persons
and Asian Americans/NHOPIs. Even after controlling for relevant legal factors, Latina/os
are sentenced to significantly higher LFOs than similarly situated White defendants.

* Incarceration Sentences. An examination of all fiscal year 2019 felony sentences for
non-drug offenses revealed that BIPOC defendants on average received longer
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sentences than White defendants as measured at different offense seriousness levels.
For the two most serious offense levels, BIPOC defendants received significantly longer
sentences than White defendants. In addition, disproportionality was pronounced for
BIPOC defendants with lower criminal history scores who received longer sentences
than White defendants for the same offense levels. Stated differently, Black people who
commit very serious crimes are treated more harshly than White people who commit
very serious crimes; Black people with low criminal history scores are treated more
harshly than White people with low criminal history scores.

* Disproportionate incarceration. When viewed over time, it appears that Black/White
comparative disproportionality has improved since 1980 when a Black person was 14.1
times more likely to be incarcerated than a White person. In 2005, this had dropped to
6.4, and in 2020, to 4.7. This looks like great progress. However, it is important to
understand how this “improvement” was achieved. From 1980 to 2005, the Black rate of
incarceration nearly doubled, from 1,342 Black people incarcerated per 100,000 Black
people to 2,522 per 100,000. But the comparative disproportionality ratio dropped
because the rate of White incarceration more than quadrupled, going from 95 White
people incarcerated per 100,000 White people to 393. Then, from 2005, the drop from
6.4 to 4.7 comparative ratio came about because the Black rate of incarceration dropped
from 2,522 to 1,267 per 100,000 Black people, while the White rate dropped from 393 to
269. Because the Black rate dropped more than the White rate, the comparative
disproportionality ratio decreased. But this figure, 4.7x, remains substantially greater
than the recent comparative Black/White disproportionality ratios for felony convictions
the last few years, 2.7x.

Task Force Report, pages 2-4.
The Task Force Report 2.0 also recognized a fundamental element for addressing racial

disparities: “To understand the disparities that exist for communities of color in the criminal
justice system, it is essential to not simply rely on data; it is essential to hear those communities
speak about their experiences with the system.”

Task Force Report 2.0, page 27.

This concept is one that the Spokane County Prosecuting Attorney’s Office has refused to
acknowledge and implement. When Judge Fearing dared to raise the issue in Vaile, he was met
with attacks and distortions of his words. Again, Judge Fearing should not recuse himself.
Instead, he and his colleagues should be implored to continue to identify and call out the painful
truths involving racism in Spokane County’s criminal legal system.

We appreciate our partners at The Way To Justice for coordinating advocacy around this case.
Thank you for your attention to this critical issue of fairness and equity.

In solidarity,

Kurtls Robinson
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Kurtis Robinson

President Spokane NAACP #1137






SPOKANE POLICE DEPARTMENT

CHIEF OF POLICE
CRAIG N. MEIDL

September 6, 2023

TO: Washington State Court of Appeals — Division Il
500 North Cedar Street
Spokane, WA 99201

Honorable Judges of Division IlI

I write this in support of Preston McCollam’s letter, dated August 2, 2023, as it relates to the Honorable George
Fearing. The foundation for my concurrence is thoroughly explained by Mr. McCollam (Chief Criminal Deputy for the
Spokane County Prosecuting Attorney’s Office). Based on Judge Fearing’s own words, as pontificated in his opinion
expressed in State v. Vaile, | strongly believe the letter and spirit of the below rules located in The Code of Judicial

Conduct were clearly violated.

The Code of Judicial Conduct, Rule 1.2, Promoting Confidence in the Judiciary, states:
[5] Actual improprieties include violations of law, court rules, or provisions of this Code. The test for
appearance of impropriety is whether the conduct would create in reasonable minds a perception that the
judge violated this Code or engaged in other conduct that reflects adversely on the judge’s honesty,
impartiality, temperament, or fitness to serve as a judge. (emphasis added)

The Code of Judicial Conduct, Rule 2.3. Bias, Prejudice, and Harassment, states:
(A) A judge shall perform the duties of judicial office, including administrative duties,
without bias or prejudice.
COMMENT
[1] A judge who manifests bias or prejudice in a proceeding impairs the fairness of the proceeding and brings
the judiciary into disrepute. (emphasis added)

The Code of Judicial Conduct, Rule 2.4, External Influences on Judicial Conduct, states:
(A) A judge shall not be swayed by public clamor, or fear of criticism.
(B) A judge shall not permit family, social, political, financial, or other interests or
relationships to influence the judge’s judicial conduct or judgment.
COMMENT
[1] Judges shall decide cases according to the law and facts.... (emphasis added)

The Code of Judicial Conduct, Rule 2.8, Decorum, Demeanor, and Communication with Jurors, states:
(B) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses,
lawyers, court staff, court officials, and others with whom the judge deals in an official
capacity... (emphasis added) SFORANE
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This incident revolves around a phone call from the victim of an assault, requesting deputies respond to her call for
assistance. The deputies had no choice as to whether they would respond or not; when a victim of an assault
requests law enforcement, the community expects a response. Nor does law enforcement base whether they are
going to respond to a victim’s request for help on the suspect’s demographics. Law enforcement is expected to
respond, conduct an investigation and take appropriate legal action based on that investigation. That is what
occurred in this incident.

Judge Fearing’s dissertation included minimizing the victim of this incident, who was concerned enough for her
safety to call law enforcement. “Some white women view police as private security guards and protectors ready
to perform their bidding. We pejoratively label these women with the moniker “Karen.” Videos abound of
Karens asking for assistance because of the innocuous presence of a Black man.” (page 20) He cites a book How
White Women Weaponize White Womanhood. Then he continues, “When calling 911, Murray likened the kiss to a
gang rape. History informs of numerous instances of white women claiming rape when innocently touched by a
Black man.” (pp. 20-21) According to Dictionary.com, “Karen is a pejorative slang term for an obnoxious, angry,
entitled, and often racist middle-aged white woman who uses her privilege to get her way or police other people’s
behaviors.” (https://www.dictionary.com/e/slang/karen/) The victim in this case was kissed by a subject without
her permission, hence she called law enforcement. To label her as a Karen is demeaning to her rights as a victim and
all women who have been touched in an intimate manner without their permission or approval. To further this
outrage, taking liberty of over-exaggerating her concern by comparing it to a gang rape is unfathomable, especially
from one who sits on the bench and is expected to be impartial, without bias, and of calm temperament. Lastly,
minimizing the behavior of the accused by categorizing the presence of the suspect as “innocuous” further
illustrates the tremendous bias reflected in this dissent. If kissing another against their will can be alluded to as
“innocently” touching (page 21), this will be unprecedented case law that will have reverberations throughout
Washington.

After dismissing the victim for having the audacity to call law enforcement because she was kissed against her will
(called an assault in legal vernacular), Judge Fearing then turns his attention to law enforcement. “History informs
of numerous instances of white women claiming rape when innocently touched by a Black man. Brutal
consequences to the male follow.” Moving past the unwanted kiss as “innocently touched” (Judge Fearing’s words,
not mine), the blanket and ignorant statement that “brutal consequences” follow is not statistically accurate. Uses
of force against Whites and Blacks typically hovers between 1.1% to 2% for all ARRESTS based on prior years’ data.
The insinuation that law enforcement uses “brutal” methods when arresting Black males, let alone any arrestees, is
offensive and erroneous. In fact, an independent study of the Spokane Police Department by Arizona State
University stated, “Use of force by police is an uncommon event.” (Exploring the Potential for Body-Worn Cameras
to Reduce Violence in Police—Citizen Encounters. Michael D. White, Janne E. Gaub and Natalie Todak.) An article
published by the Department of Justice Community Oriented Policing Dispatch stated, “The SPD’s (Spokane Police
Department) use of force training requirements exceed accreditation standards and CRI-TA recommendations.”
https://cops.usdoi.gov/htmi/dispatch/02-2019/spokane pd.html

The false allegations stating, “Brutal consequences to the male follow”, is not supported by the data, and is more
reflective of an emotionally charged narrative circulating within some circles in the community. These types of
statements have no place in a court ruling from any Judge.

Similar inflammatory statements, “Overcharging a Black man for rebelliousness is common”, (page 25), “A man of
color resists arrests if he so much as twitches when being detained by law enforcement”, (page 26) paints all law
enforcement with a broad brush, and is not based on any testimony relating to the societal relationship between

Black men and law enforcement during the court proceedings in question. This further rhetoric is reminiscegt of the
SPOKANE
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Black Lives Movement activists, and has no place being brought into this trial. The hyperbole of a “twitch” leading
to detainment by law enforcement defies logic, experience and credibility. It is certainly unbecoming of a judge in
any courtroom. Categorizing the Deputies’ description of being unable to control the defendant in this case as
“(catering) to a stereotype of African-American men as violent brutes bred to be large and strong” (page 32)
inappropriately assumes at best, accuses at worst, that the Deputies share this mindset expressed by Judge Fearing.

The Spokane Police Department was not on trial during this case, nor did SPD have any roll in this incident. For
reasons unknown, Judge Fearing determined it appropriate to reference SPD in his diatribe against law enforcement.
(page 53-54) This, also, is grossly inappropriate and had nothing to do with this case.

| have found one area of this dissertation from Judge Fearing that | can concur with. His self-acknowledgement that
he is demonstrating partiality (page 48) is clearly accurate throughout this write up. Merriam-Webster’s Dictionary
defines partiality as, “the quality or state of being partial: BIAS”. (https://www.merriam-
webster.com/dictionary/partiality#:~:text=1,a%20special%20taste%200r%20liking)

To further develop what is meant by “bias”, Merriam-Webster’s Dictionary defines “bias” as, “an inclination of
temperament or outlook; especially : a personal and sometimes unreasoned judgment: PREJUDICE”.

By his own written admission, Judge Fearing has acknowledged in writing that he has violated The Code of Judicial
Conduct, including Rule 1.2, Promoting Confidence in the Judiciary: “Actual improprieties include violations of law,
court rules, or provisions of this Code. The test for appearance of impropriety is whether the conduct would create
in reasonable minds a perception that the judge violated this Code or engaged in other conduct that reflects
adversely on the judge’s honesty, impartiality, temperament, or fitness to serve as a judge.”; Rule 2.3, Bias,
Prejudice, and Harassment: “A judge shall perform the duties of judicial office, including administrative duties,
without bias or prejudice - COMMENT A judge who manifests bias or prejudice in a proceeding impairs the fairness
of the proceeding and brings the judiciary into disrepute.”; Rule 2.4, External Influences on Judicial Conduct: “(A) A
judge shall not be swayed by public clamor, or fear of criticism. (B) A judge shall not permit family, social, political,
financial, or other interests or relationships to influence the judge’s judicial conduct or judgment. — COMMENT [1]
Judges shall decide cases according to the law and facts....” (emphasis added)

The Spokane Police Department relies upon the Spokane County Prosecuting Attorney’s office to prosecute all felony
level offenses and all juvenile offenses committed in the City of Spokane. The opinion expressed by Judge Fearing
clearly indicates that he has already established a visceral and indelible opinion of the Spokane criminal justice
system, the Spokane County Prosecuting Attorney’s office, the Spokane Police Department and other area law
enforcement agencies. A person who possesses such a strongly held and decidedly negative opinion of the Spokane
criminal justice system cannot be expected, in good conscience, to provide an impartial opinion on any case
originating out of Spokane. In Judge Fearing’s own words wrote, “In response to this court majority’s accusation of
partiality, | plead guilty.” This is akin to a written confession of violations of longstanding rules included in the Code
of Judicial Conduct.

Respectfully,

A=Y
Craig Meidl
Spokane Police Department
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“In partnership with the community -
Dedicated to your safety”

September 7, 2023

Washington State Court of Appeals — Division III
500 North Cedar Street
Spokane, Washington 99201

RE: Request for Recusal

To the Honorable Judges of Division III:

This letter is the Spokane County Sheriff’s response to Judge George Fearing’s request
that “any other interested parties file a response to the demand” for recusal submitted by the
Spokane County Prosecutor’s Office. I am pleased Judge Fearing is open to hearing from all
stakeholders regarding his clear and unequivocal bias against the members of the Spokane
County Sherift’s Office, the Spokane County Prosecutor, the members of the Spokane County
Prosecutor’s Office, crime victims, and all law-abiding citizens of Spokane County. I also hope
the basis of the request for responses comes from a place of reflection and a desire to maintain

the integrity of our judiciary.

I am the elected Sheriff of Spokane County with over 25 years of service as a
commissioned law enforcement officer, serving the citizens of Spokane County for all of them. I
am a lifelong citizen of Spokane County. Judge Fearing’s dissenting opinion in State v. Vaile, No.
37943-4-111, clearly articulates his bias against the groups I listed above. In his opinion, he states
as fact the deputies involved in the case acted on what he believes is racial bias. He further
accuses the Deputy Prosecuting Attorney in the case of the same. Judge Fearing’s opinion clearly
demonstrates he is so blinded by his own bias that he reaches a conclusion that is not supported
by the facts of the case before him. Judge Fearing is so blinded by his bias that his opinion
crosses the threshold into activism against law enforcement and court officers who all took an
oath to uphold the Constitutions of the State of Washington and The United States of America.

These are the actions of a politician and not a judge.
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If the baseless accusations of racism against those groups were not enough, Judge Fearing
also attacked crime victims. He accused the victim of an assault of overreacting to an unwanted
kiss from someone she didn’t know. He called the victim “entitled” because of the color of her
skin and made a blanket allegation that many white women in America feel the police are their
personal security guards. He also used a derogatory term when he referred to white women as
“Karen’s.” Judge Fearing then went on to utilize editorial articles, newspaper sources, and
statements from activist groups to justify his bias against these groups, the victim, and Prosecutor
Larry Haskell. Judge Fearing also stated in his opinion Prosecuting Attorney Haskell is racist
because of actions and statements made by his wife. I fear the day our judiciary holds people
accountable for the actions and statements of others. Our Republic is surely lost when actions

like this stand.

[ fully support the request for recusal by the Spokane County Prosecutor’s Attorney’s
Office. Judge Fearing provided overwhelming evidence that he is not free from bias and cannot
uphold his oath of office and serve with integrity as a Judge in the State of Washington. I do not
believe any law enforcement officer in the state of Washington will receive unbiased
consideration from Judge Fearing. Nor do I believe any crime victim will receive unbiased or fair
treatment from Judge Fearing because he is willing to let his own personal opinions about the
parties of a particular case supplant the facts of that case. It is indisputable there is no place for
racism or bias in our society or judicial system. The Spokane County Prosecutor’s Office states,
“it is incumbent on all involved in the criminal justice system to strive for justice and equality for
all.” T could not agree more. Judge Fearing’s actions in this case show a clear lack of support for
justice and equity for all. For these reasons, I emphatically join the Spokane County Prosecutor’s
Office in calling for Judge George Fearing’s recusal from all cases involving the Spokane
County Prosecutor’s Office, Spokane County Sheriff’s Office, and any victim of assault,

especially sexual assault.

Respectfully,

|
|
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F. NOWELS, Sheriff
\_ Spokane County
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