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Smith & Lowney PLLC 

Knoll Lowney, WSBA # 23457   

Katelyn Kinn, WSBA # 42686 

2317 E. John St. 

Seattle, WA 98122 

 

 

 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR SPOKANE COUNTY 
 
 
 

JEWELS HELPING HANDS and BEN 
STUCKART. 
 

Plaintiffs, 
vs. 

 
BRIAN HANSEN, CITY OF SPOKANE, 
SPOKANE COUNTY, and VICKY 
DALTON, in her official capacity.  
 
          Defendants. 

)
)
)
)
)
)
)
)
)
)
)
) 

 
No.  
 

COMPLAINT FOR DECLARATORY 

AND INJUNCTIVE RELIEF 
 

 

I. INTRODUCTION 

 1.1 The City of Spokane Initiative proposed by Brian Hansen (“the Initiative”) is outside 

of the scope of the local initiative process and should be enjoined from the ballot. Unlike the state 

initiative process, there are “multiple limits on the local initiative power.” Protect Public Health v. 

Freed, 192 Wn.2d 477, 482 (2018). The Initiative is attached as Exhibit A. The resolution putting 

the Initiative on the ballet is attached as Exhibit B. Courts routinely conduct pre-election review of 

local initiatives and referenda and will remove such a measure from the ballot if it is beyond the 

scope of the local initiative power. Id.  
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1.2 Pre-election “scope” challenges do not turn on the merits of the proposal, and this 

case is not about the illegality of the Initiative’s policies, although those are also likely in violation of 

the state and federal constitutions.1 Rather, this lawsuit focuses on the initiative process. The 

Initiative cannot move forward to the ballot because its sponsors chose an unlawful process to pursue 

their policy goals, ignoring well-established limits to the local initiative process.  

1.3 Homelessness is a humanitarian crisis that requires great focus and resources, as 

recognized by the Washington Legislature. To advance the goal of ending homelessness, the 

Legislature has established a comprehensive statutory scheme for homelessness planning and 

decision-making that precludes the use of the local initiative process. The statutory scheme 

established in RCW Chapter 43.185C and related laws includes multiple avenues for the Initiative’s 

sponsors and other stakeholders to influence homelessness policy, but the local initiative process is 

not one of them. Whatcom County v. Brisbane, 125 Wn.2d 345, 351 (1994) (“The absence of any 

mention of referenda indicates the statute's rejection of referendum rights.”)  

1.4 The Legislature gave the “legislative authority” of local governments (e.g., the city 

council) the exclusive authority to enact local homelessness response plans, which renders the 

Initiative beyond the scope of the initiative power. Mukilteo Citizens for Simple Gov’t v. City of 

Mukilteo, 174 Wn.2d 41, 51 (2012) (“When the legislature enacts a general law granting authority to 

 
1 For example, the Initiative would likely criminalize unhoused individuals for merely trying to sleep outdoors, even 

when there is no shelter space available, violating the state and federal constitutions. See e.g. Martin v. Boise, 920 F.3d 

584, 617 (9th Cir. 2019) (finding that cities violate the federal constitution’s prohibition on cruel punishment when they 

criminalize “being homeless in public spaces” and “conduct that is an unavoidable consequence of being homeless” 

including “sitting, lying, or sleeping on the streets.”); City of Seattle v. Drew, 70 Wn.2d 405, 423 P.2d 522 (1967) (It is 

fundamental that no ordinance may unreasonably or unnecessarily interfere with a person's freedom, whether it be to 

move about or to stand still. The right to be let alone is inviolate; interference with that right is to be tolerated only if it is 

necessary to protect the rights and the welfare of others.”). 
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the legislative body (or legislative authority) of a city, that legislative body's authority is not subject 

to repeal, amendment, or modification by the people through the initiative or referendum process.”)  

1.5 While the Initiative’s sponsors are impatient for action on homelessness, as are we all, 

the Initiative could undermine the significant action that is already underway. For example, the City 

and its regional partners are working towards creating a regional homelessness authority,2 but such 

regional action would become impossible if the voters of any one jurisdiction could utilize the 

initiative process to undermine regional decision-making and cooperation.   

1.6 Finally, the Initiative violates a well-established limitation on the scope of the local 

initiative and referendum process. “[Z]oning ordinances and regulations are beyond the power of 

initiative or referendum in Washington because the power and responsibility to implement zoning 

was given to the legislative bodies of municipalities, not to the municipality as a whole.” 1000 

Friends of Wash. v. McFarland, 159 Wn.2d 165, 174 (2006) (internal citations omitted).   

1.7 Electioneering and soundbites – the defining nature of an initiative campaign – are 

neither an appropriate nor a legal method for addressing a complex and evolving regional crisis. 

Moreover, allowing homelessness policy to be established by local initiative would open a floodgate 

to local initiative and referenda on homelessness, which could be used to derail action to address 

affordable housing and homelessness.    

1.8 Plaintiffs seek a declaration that the Initiative is beyond the scope of the local 

initiative power and an order enjoining it from appearing on the ballot. 

 

 
2 Mai Hong, Spokane Aims to Reduce Homelessness by 40% with Regional Authority, CROSSCUT (July 3, 2023), 

https://crosscut.com/news/2023/07/spokane-aims-reduce-homelessness-40-regional-authority.  
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II. PARTIES 

2.1  Jewels Helping Hands is a homeless services organization that serves people 

experiencing homelessness in Spokane and Spokane county. Jewels Helping Hands provides services 

to those experiencing homelessness that range from basic needs to advocating for housing justice and 

the right to exist. Jewels Helping Hands is a community-based organization that operates 75% of 

services with community donations and with local community partners to ensure appropriate 

interventions and assistance options. Passing of this initiative will limit the organization’s work by 

making it more difficult to locate and provide services to those living unsheltered. Jewels Helping 

Hands provides basic needs to those surviving outside. Loss of items from “sweeps” due to this 

initiative would be detrimental to the organization’s ability to replace those items. Further, loss of 

those items could result in inadequate gear to safely exist in extreme weather for our clients. People 

being moved regularly due to this initiative could result in loss of a safe space and cause trauma to 

those who find themselves unsheltered. Loss of services or ability to receive services makes it 

impossible to exit their cycles of homelessness. 

2.2  Ben Stuckart is the Executive Director of the Spokane Low Income Housing 

Consortium and a taxpayer. 

2.3 Plaintiffs are taxpayers and represent taxpayers. Plaintiffs provided notice to the 

Attorney General requesting that he take action to protect taxpayers from the costs of holding an 

illegal election on the Initiative. Exhibit C. Plaintiffs therefore represent the interests of taxpayers in 

this lawsuit.  

2.4 Defendant, Brian Hansen, is sponsor of the Initiative.   
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2.5  Due to the request for injunctive relief, additional necessary parties are City of 

Spokane, a political subdivision of the State of Washington, Spokane County, a political subdivision 

of the State of Washington, and Spokane County Auditor Vicky Dalton, named only in her official 

capacity. 

III. JURISDICTION AND VENUE 

3.1  This Court has subject matter jurisdiction over this action under chapter 7.24 RCW 

and chapter 7.40 RCW and chapter 29A.68 RCW. 

3.2  Venue is proper in Spokane County, Washington, including under RCW 4.12.020. 

IV. FACTUAL BACKGROUND 

A. The Legislature adopted a comprehensive statutory scheme for addressing the 

homelessness crisis. 

 

 4.1 In 2005, the State Legislature enacted the Homelessness Housing and Assistance Act, 

which was subsequently updated in 2018 by the Washington Housing Opportunity Act, codified in 

RCW Chapter 43.185C (collectively the “Act”). The Legislature continued to modify the statutory 

scheme as the crisis has worsened, including during the 2021 session. 

1. The Act recognizes the State’s interest in combating homelessness and establishes 

a coordinated, statewide effort to meet state policy goals.  

  

4.2 The Act’s original findings established homelessness response as a matter of 

statewide concern:  

The support and commitment of all sectors of the statewide community is critical to the 

chances of success in ending homelessness in Washington. While the provision of housing 

and housing-related services to the homeless should be administered at the local level to best 

address specific community needs, the legislature also recognizes the need for the state to 

play a primary coordinating, supporting, and monitoring role. There must be a clear 

assignment of responsibilities and a clear statement of achievable and quantifiable goals.  

 

RCW 43.185C.005 (emphasis added).  
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4.3 The Act created a comprehensive statewide scheme to address homelessness, 

including the creation of a “homeless housing program to develop and coordinate a statewide 

strategic plan aimed at housing homeless persons.” RCW 43.185C.020.  

2. The Act creates a process for establishing state homelessness policy and 

statewide planning.   

 

4.4 Under RCW 43.185C.040(1), the Department of Commerce is required to prepare a 

“five-year homeless housing strategic plan”3 to be submitted to the Legislature by July 1, 2019, and 

every five years thereafter. The strategic plan must address: “performance measures and goals to 

reduce homelessness;” existing resources; new or innovative funding, program, or service strategies 

to pursue; drivers of homelessness; and implementation strategies. Id.   

4.5 The department must then provide annual and biennial reporting on its plan. RCW 

43.185C.045 requires “By December 1st of each year, the department must provide an update of the 

state’s homeless housing strategic plan and its activities for the prior fiscal year.”4   

3. Local homelessness planning must be closely coordinated with statewide 

objectives and processes. 

 

4.6 The Act provides a comprehensive process for adopting local homelessness plans, 

coordinated by the department of commerce and the governing body of the local authority.  

“To guide local governments in preparation of local homeless housing plans due December 1, 

2019, the department shall issue by December 1, 2018, guidelines consistent with this chapter 

and including the best available data on each community's homeless population. Program 

 
3 The Legislature originally required the Department of Commerce and local governments to do homelessness planning 

on a ten-year horizon, but the 2018 Act required planning on a five-year basis with annual updates.   
4 In addition, “The department shall . . . report biennially to the governor and the appropriate committees of the 

legislature an assessment of the state's performance in furthering the goals of the state five-year homeless housing 

strategic plan and the performance of each participating local government in creating and executing a local homeless 

housing plan which meets the requirements of this chapter.” RCW 43.185C.040(4). The report must include “year-to-year 

comparisons, highlights of program successes and challenges, and information that supports recommended strategy or 

operational changes.” Id. It lists examples of performance measures that may be tracked. Id. 
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outcomes, performance measures, and goals must be created by the department in 

collaboration with local governments against which state and local governments' performance 

will be measured.” 

 

RCW 43.185C.040(3).   

 

4. The Legislature gave city and county councils exclusive authority to adopt local 

homelessness response plans following specified stakeholder processes. 

 

4.7 The Legislature created a process where local planning is informed by specified 

stakeholders with expertise, but it made the “local government legislative authority” (the City 

Council or County Council) the exclusive authority to enact local homelessness housing plans.  

(1) Each local homeless housing task force shall prepare and recommend to its local 

government legislative authority a five-year homeless housing plan for its jurisdictional area, 

which shall be not inconsistent with the department's statewide guidelines issued by 

December 1, 2018, and thereafter the department's five-year homeless housing strategic plan, 

and which shall be aimed at eliminating homelessness. The local government may amend the 

proposed local plan and shall adopt a plan by December 1, 2019. Performance in meeting the 

goals of this local plan shall be assessed annually in terms of the performance measures 

published by the department. Local plans may include specific local performance measures 

adopted by the local government legislative authority, and may include recommendations for 

any state legislation needed to meet the state or local plan goals. 

 

RCW 43.185C.050 (emphasis added). 

 

4.8 The Legislature conferred broad authority on local legislative bodies to include a wide 

range of activities in their local homelessness plans. Eligible activities under the local plans include: 

(a) Rental and furnishing of dwelling units for the use of homeless persons; 

(b) Costs of developing affordable housing for homeless persons, and services for formerly 

homeless individuals and families residing in transitional housing or permanent housing and 

still at risk of homelessness; 

(c) Operating subsidies for transitional housing or permanent housing serving formerly 

homeless families or individuals; 

(d) Services to prevent homelessness, such as emergency eviction prevention programs 

including temporary rental subsidies to prevent homelessness; 

(e) Temporary services to assist persons leaving state institutions and other state programs to 

prevent them from becoming or remaining homeless; 

(f) Outreach services for homeless individuals and families; 
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(g) Development and management of local homeless plans including homeless census data 

collection; identification of goals, performance measures, strategies, and costs and evaluation 

of progress towards established goals; 

(h) Rental vouchers payable to landlords for persons who are homeless or below thirty 

percent of the median income or in immediate danger of becoming homeless; and 

(i) Other activities to reduce and prevent homelessness as identified for funding in the local 

plan. 

 

RCW 43.185C.050.   

4.9 The Legislature requires that the local task forces that develop local homelessness 

plans include certain stakeholders with expertise, including at least one person with lived experience 

of homelessness. RCW 43.185C.010(18); 43.185C.160(1);5 43.185C.100(1).6  

 4.10 In other sections of the Act, the Legislature confirmed the exclusive authority of the 

local legislative authorities to enact a homelessness plan. See RCW 43.185C.080(1) (“A city 

choosing to operate a separate homeless housing program . . .  shall adopt a local homeless housing 

plan meeting the requirements of this chapter for county local plans. However, the city may by 

resolution of its legislative authority accept the county's homeless housing task force as its own and 

based on that task force's recommendations adopt a homeless housing plan specific to the city.”) 

(emphasis added); id. at (2) (“All subcontracts shall be consistent with the local homeless housing 

plan adopted by the legislative authority of the local government, time limited, and filed with the 

department and shall have specific performance terms.”) (emphasis added). 

 

 
5 RCW 43.185C.160(1) (“Membership on the task force may include counties, cities, towns, housing authorities, civic 

and faith organizations, schools, community networks, human services providers, law enforcement personnel, criminal 

justice personnel, including prosecutors, probation officers, and jail administrators, substance abuse treatment providers, 

mental health care providers, emergency health care providers, businesses, real estate professionals, at large 

representatives of the community, and a homeless or formerly homeless individual.”) 
6 RCW 43.185C.100(1) (State offers technical assistance to “appropriate parties to participate on local homeless housing 

task force;”) 
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5. The coordinated planning process governs distribution of State funds.  

4.11 These local plans govern the distribution of state funding. “The department may 

approve applications [from grants from the homeless housing account] only if they are consistent 

with the local and state homeless housing program strategic plans.” RCW 43.185C.070(3). See also 

RCW 43.185C.090 (“The department shall allocate grant moneys from the homeless housing account 

to finance in whole or in part programs and projects in approved local homeless housing plans . . .”) 

4.12 A local government “must provide an annual report on the current condition of 

homelessness in its jurisdiction, its performance in meeting the goals in its local homeless housing 

plan, and any significant changes made to the plan . . .. If a local government fails to report or 

provides an inadequate or incomplete report, the department must take corrective action, which may 

include withholding state funding . . ..” RCW 43.185C.040.  

6. In 2021, the statutory scheme for homelessness planning and decision-making 

became even more comprehensive by involving a diverse stakeholder process and 

an extensive expert investigation.  

4.13 In 2021, the Legislature enacted ESSHB 1277 (Chapter 214, Laws of 2021), which 

increased the State’s investments into homelessness response with a new $100 document recording 

surcharge, to fund a wide variety of housing strategies largely focused on those living unsheltered at 

the time of initial engagement, including vouchers, housing acquisition and emergency housing, 

rapid rehousing, and related services. ESSHB 1277 took effect July 25, 2021. 

4.14 ESSHB 1277 requires the department to involve a diverse group of stakeholders in 

development of performance measures and benchmarks:  

(4) The department must ensure equity by developing performance measures and 

benchmarks that promote both equitable program access and equitable program 

outcomes. Performance measures and benchmarks must be developed by the 

department in consultation with stakeholder groups, including persons at risk of 
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homelessness due to unpaid rent, representatives of communities of color, homeless 

service providers, landlord representatives, local governments that administer 

homelessness assistance, a statewide association representing cities, a statewide 

association representing counties, and affordable housing advocates.  

 

ESSHB 1277, Sec. 2. The Legislature required such benchmarks to ensure that race and ethnicity of 

the households served are proportional to the number of people at risk of homelessness in each 

county. Id. 

4.15 ESSHB 1277 updated the requirements for the state’s homeless housing strategic plan 

under RCW 43.185C.045 requiring county-level assessment of the new programs. Id.7  

4.16 The Legislature also commenced an expert process to inform the state’s homelessness 

strategy:   

The legislature intends to provide for an examination of the economic, social, and 

health causes of current and expected patterns of housing instability and 

homelessness, and to secure a common understanding of the contribution each has to 

the current crisis. The legislature intends for this examination to result in a widely 

accepted strategy for identifying how best to address homelessness in ways that: (A) 

Address the root causes of the problem; (B) clearly assign responsibilities of state and 

local government to address those causes; (C) support local control and provision of 

services at the local level to address specific community needs, recognizing each 

community must play a part in the solution; (D) respect property owner rights and 

encourage private sector involvement in solutions and service; and (E) develop 

pathways to permanent housing solutions and associated services to break the cycle of 

housing insecurity and homelessness.  

 

ESSHB 1277, Sec. 6. 

 

4.17 The State chose the William D. Ruckelshaus Center to conduct the investigation and 

“facilitate meetings and discussions to develop and implement a long-term strategy to improve 

services and outcomes for persons at risk or experiencing homelessness and develop pathways to 

 
7 In addition, by December 15, 2021, the department, in consultation with the stakeholder group, must create a set of 

performance metrics for each county receiving funds under the new law, and the counties’ performance under those 

metrics will determine the allocation of a portion of funds. RCW 43.185C.060(2). 
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permanent housing solutions.” Id. The center must work with a defined group of stakeholders, 

legislators, and representatives of the executive branch, conduct extensive fact finding and 

stakeholder discussions “for the purpose of identifying options and recommendations to develop and 

implement a long-term strategy to improve the outcome and services for persons at risk or 

experiencing homelessness and develop pathways to permanent housing solutions . . ..” Id.   

B. In 2019, the 9th Circuit issued Martin v. Boise, which limits municipalities’ regulation of 

homeless camping when shelters are unavailable.  

4.18 Martin v. City of Boise ruled that it is unconstitutional for a city to enforce ordinances 

prohibiting camping in public places against homeless individuals at times when no shelter space is 

available. Martin v. City of Boise, 920 F.3d 584 at 618 (9th Cir. 2019). Enforcement of such an 

ordinance is cruel and unusual punishment under the Eighth Amendment if a homeless person has no 

alternative to living and sleeping outside: 

As long as there is no option of sleeping indoors, the government cannot criminalize indigent, 

homeless people for sleeping outdoors, on public property, on the false premise they had a 

choice in the matter. 

Id. at 617. 

4.19 In footnote 8, the Martin court set forth some limits on the scope of its decision: 

1. It does not cover individuals who do have access to adequate temporary shelter 

but choose not to use it. 

2. Even when shelter is unavailable, an ordinance may prohibit sitting, lying, or 

sleeping outside at certain times or in certain locations. 

3. An ordinance may prohibit obstruction of rights-of-way or the erection of certain 

types of structures. 

4. Whether such ordinances are consistent with the Eighth Amendment will depend 

on “whether it punishes a person for lacking the means to live out the ‘universal 

and unavoidable consequences of being human…’” 

 

Id. 



 

 

 
COMPLAINT- 12 

 

Smith & Lowney, pllc 
2317 East John Street 

Seattle, Washington 98112 
(206) 860-2883 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

4.20 The Martin decision fundamentally altered the legal landscape for cities’ regulation of 

public camping and the constitutionality of their approach to regulating camping by unhoused 

people. Getting it wrong risked lawsuits and liability for denial of constitutional rights. Indeed, the 

City of Spokane has already spent significant sums defending lawsuits on these topics.  

C. In 2022, the City adopted Ordinance 36272 to align its homeless camping laws with the 

Constitutional mandates established in Martin v. Boise.   

4.21 There was heated debate within Spokane City government about how to alter the 

City’s laws to address the Martin decision. The Mayor ultimately brokered a compromise and the 

City Council enacted Ordinance 36272, which expressly stated it was intended to bring the City’s 

homeless encampment laws into alignment with Martin:  

Since Martin v. City of Boise, which was the 9th Circuit ruling in 2019 that has prohibited 

enforcement of the camping prohibition on City-owned property subject to the availability of 

shelter beds, the City of Spokane has not updated its illegal camping ordinance. This update 

is intended to bring City code into better alignment with the Martin v. City of Boise ruling.  

Agenda Sheet for City Council Meeting of 9/12/22, regarding Ordinance 36272. Attached as   

Exhibit D.   

D.  The Initiative would upend the City’s political and legal compromise, undermining 

homelessness response without following any required procedures.  

4.22 The Initiative upends this political compromise and takes on extreme legal risk by 

prohibiting camping and personal property storage in large swaths of the City, regardless of shelter 

availability. This overrides the City Council’s compromise on the limited geographic areas where 

camping is prohibited regardless of shelter availability, which is found in Ordinance 36272 and also 

the City’s existing laws on public camping, SMC Chapter 6.15, which are only enforced when shelter 

space is available, SMC 6.15.080.  
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4.23 The Initiative uses the sledgehammer of the initiative process to destroy the political 

compromise reached on homeless camping, which was designed to balance community needs and 

legal risks under Martin. The Initiative thus seeks to use the initiative process to modify the 

component of the City’s homelessness response plan adopted through SMC 6.15.080 and Ordinance 

36272. Yet, the Initiative does not follow any of the procedures for homelessness planning. The 

Initiative was written by its sponsors and did not follow any of the planning processes required 

under RCW 43.185C.050. It was not recommended by a housing task force that meets the statutory 

criteria of RCW 43.185C. It was not designed to meet State planning standards or be consistent with 

the State’s five-year plan. And it is not being put before the City’s legislative authority for approval.   

E. The Initiative would undermine homelessness response and services.  

4.24 The Initiative is misguided and won’t even achieve the Sponsor’s goals. Ordinance 

36272 was designed to be enforceable under the legal dictates of Martin. This Ordinance is one of 

the City’s tools to help connect houseless people with services and ultimately with housing, but that 

plan does not work if the City’s camping prohibition is expanded to the point where they are 

unenforceable under Martin.  

4.25 This is one of the many problems with the Initiative. It was not designed with Martin 

in mind and likely render the City’s camping regulations unenforceable. This would (perhaps 

unintentionally) undermine one of the City’s tools for moving people inside – adding a poison pill 

into the City’s homelessness response plan. 
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V. FIRST CAUSE OF ACTION – DECLARATORY RELIEF 

5.1 The preceding paragraphs are incorporated by reference as if set forth fully herein. 

5.2 Courts review before elections a local initiative or referendum to determine, notably, 

whether “the proposed law is beyond the scope of the initiative power.” City of Port Angeles v. Our 

Water - Our Choice!, 170 Wn.2d 1, 7 (2010). This body of law applies to charter amendments and 

has been used to strike a city charter amendment from the ballot. Spokane Entrepreneurial Ctr. v. 

Spokane Moves to Amend the Constitution, 185 Wn.2d 97, 101 (2016). 

5.3 A controversy exists between Plaintiffs and Defendants regarding whether the subject 

matter of the Initiative is within the scope of the initiative power.  

5.4 Pre-election review of a local initiative is permitted where, as here, there is a dispute 

regarding whether the subject matter of the proposed initiative is beyond the scope of the local 

initiative power. If the invalid initiative were to be placed on the ballot, Plaintiffs’ members would be 

required to expend significant resources to oppose the initiative and would be threatened with future 

initiatives on a wide variety of homelessness matters.   

5.5 Plaintiffs seek a declaration that the Initiative is invalid because it is beyond the scope 

of the local initiative power on multiple grounds, as follows:  

A. The Initiative extends beyond the scope of the local initiative power by exercising 

powers delegated to the City’s legislative authority. 

5.6 “An initiative is beyond the scope of the initiative power if the initiative involves 

powers granted by the legislature to the governing body of a city, rather than the city itself. … When 

the legislature enacts a general law granting authority to the legislative body (or legislative authority) 

of a city, that legislative body's authority is not subject to repeal, amendment, or modification by the 

people through the initiative or referendum process.” Mukilteo Citizens for Simple Gov’t, 174 Wn.2d 
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at 51 (internal citations omitted). “Stated another way, the people cannot deprive the city legislative 

authority of the power to do what the constitution and/or a state statute specifically permit it to 

do.” City of Sequim v. Malkasian, 157 Wn.2d 251, 265, 138 P.3d 943 (2006). 

5.7 The Initiative interferes with at least two different powers that the Legislature 

exclusively delegated to the Spokane City Council. Each independently requires invalidation of the 

Initiative. 

1. The Initiative interferes with the City Council’s exclusive authority over land 

  use.  

5.8 The Initiative purports to prohibit homeless encampments and storage of personal 

property in large swaths of the City. By attempting to modify the zoning code, the Initiative runs 

afoul of the most well-established limit on the scope of local initiative process. As early as 1976, the 

State Supreme Court held that only the legislative body can modify zoning codes. Leonard v. 

Bothell, 87 Wn.2d 847, 853 (1976). This rule has been followed consistently:    

[Z]oning ordinances and regulations are beyond the power of initiative or referendum in 

Washington because the power and responsibility to implement zoning was given to the 

legislative bodies of municipalities, not to the municipality as a whole.  

 

Lince v. City of Bremerton, 25 Wn. App. 309, 312-13, 607 P.2d 329 (1980) (citing Leonard v. City of 

Bothell, 87 Wn.2d 847, 854, 557 P.2d 1306 (1976)); see generally J.R. Kemper, 

Annotation, Adoption of Zoning Ordinance or Amendment Thereto as Subject of Referendum, 72 

A.L.R.3d 1030 (1976) (surveying cases); see also 1000 Friends of Wash. v. McFarland, 159 Wn.2d 

165, 174, 149 P.3d 616 (2006); Accord Save our State Park v. Bd. of Clallam County 

Comm’rs, 74 Wn. App. 637, 649, 875 P.2d 763 (1994) (“Lince, Leonard, and Anderson establish 

collectively that initiative and referendum are not compatible with zoning ordinances.”)  
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5.9 The decision of where to allow camping is a clear exercise of the City’s land use and 

zoning powers. The City of Spokane currently regulates camping as “Land Use Standards” in SMC 

17C.319.200, which states that an RV or tent or other temporary shelter “may not be occupied on 

private land . . . for more than fourteen days in a consecutive twelve-month period” and prohibits the 

use of an RV as a permanent dwelling unit.6 Such limitations have been upheld as a valid “zoning 

restrictions.” Snohomish Cty. v. Long, NO. 38587-9-I, 1997 Wash. App. LEXIS 1116 (Ct. App. July 

21, 1997).  

5.10 There are a myriad of cases recognizing that decisions about encampments are land 

use and zoning decisions. See Mercer Island Citizens for Fair Process v. Tent City 4, 156 Wash. 

App. 393, 395, 232 P.3d 1163, 1164 (2010) (allowing “a church to use its property to host a 

homeless encampment was a land use decision;”) City of Woodinville v. Northshore United Church 

of Christ, 166 Wn.2d 633, 211 P.3d 406 (2009) (finding that a city moratorium against land use 

permits that prevented a church from using its property as an encampment for the homeless 

substantially burdened the Church's religious exercise, especially since it had no alternatives); Safe 

Seattle v. Low Income Hous. Inst., 2019 Wash. Super. LEXIS 10723 (same); Homeward Bound in 

Puyallup v. Cent. Puget Sound Growth Mgmt. Hr'gs Bd., 23 Wash. App. 2d 875, 913, 517 P.3d 1098, 

1118 (2022) (recognizing that zoning of homelessness services was subject to procedures and 

appellate process under the Growth Management Act); Peranzi v. City of Olympia, No. 11-2-0011, 

2012 WL 13180833, at *9 (W. Wash. Growth Mgmt. Hr'gs Bd. May 4, 2012) (same; recognizing that 

homelessness encampment may constitute an essential public facility under the Growth Management 

Act, but had not gone through that process, invalidating the City’s homelessness encampment 

decision, and ordering Olympia “to bring its development regulations into compliance with the 
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Growth Management Act pursuant to this decision within 120 days.”). See also COMMENT: Tent 

Cities: An Interim Solution to Homelessness and Affordable Housing Shortages in the United States, 

99 Calif. L. Rev. 1037, 1064 (“Zoning restrictions can place a broad constraint on tent cities, limiting 

the permissible uses for a parcel of land and thus restricting the geographical location of 

encampments.”); NOTE & COMMENT: NO DIRECTION HOME: CONSTITUTIONAL 

LIMITATIONS ON WASHINGTON'S HOMELESS ENCAMPMENT ORDINANCES, 85 Wash. 

L. Rev. 781, 784 (noting “At least thirteen municipalities in Washington have taken action to 

regulate homeless encampments. Municipalities have approved . . . updates to municipal zoning 

codes . . .  regulating these encampments.”) 

5.11 Ordinance 36272 is a classic land use law, prohibiting certain land uses within certain 

areas of the City with the goal of protecting public safety and welfare. The decision of where to allow 

camping is within the City Council’s exclusive zoning powers. The City Council exercised this 

power in enacting Ordinance 36272 and the Sponsors cannot amend it through the initiative process.  

2. The Initiative interferes with the City Council’s exclusive authority over 

homelessness planning. 

5.12 The initiative process is inconsistent with the entire statutory scheme for 

homelessness response planning, but the starkest example is that the Legislature has delegated this 

planning to the “local government legislative authority.” RCW 43.185C.050, .080. In attempting to 

radically alter the City’s homelessness planning by initiative, the Initiative constrains the City’s 

exercise of its statutory authority. Mukilteo Citizens for Simple Gov’t, 174 Wn.2d at 51.  

5.13 Chapter 43.185C RCW requires many inputs to local homelessness planning – 

including from state planning and local stakeholders – but gives the “local government legislative 
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authority” (the City Council or County Council) the exclusive authority to enact local homeless 

housing plans: 

(1) Each local homeless housing task force shall prepare and recommend to its local 

government legislative authority a five-year homeless housing plan for its jurisdictional area, 

which shall be not inconsistent with the department's statewide guidelines issued by 

December 1, 2018, and thereafter the department's five-year homeless housing strategic plan, 

and which shall be aimed at eliminating homelessness. The local government may amend the 

proposed local plan and shall adopt a plan by December 1, 2019. Performance in meeting the 

goals of this local plan shall be assessed annually in terms of the performance measures 

published by the department. Local plans may include specific local performance measures 

adopted by the local government legislative authority, and may include recommendations for 

any state legislation needed to meet the state or local plan goals.  

 

RCW 43.185C.050 (emphasis added).  

5.14 Elsewhere, the Legislature confirmed this exclusive delegation. See RCW 

43.185C.080(1) (“the city may by resolution of its legislative authority accept the county’s homeless 

housing task force as its own and based on that task force's recommendations adopt a homeless 

housing plan specific to the city”); id. at (2) (“subcontracts shall be consistent with the local 

homeless housing plan adopted by the legislative authority of the local government . . .”).  

5.15 By expressly overriding the City Council’s decision making on homelessness issues, 

the Initiative impermissibly interferes with the Council’s statutory authority.   

B. The Initiative is inconsistent with the statutory scheme for homelessness response  

 planning.  

 

5.16 “Initiative and referendum procedures can be invoked at the local level only if their 

exercise is not in conflict with state law.” Citizens Against Mandatory Bussing v. Palmason, 80 

Wn.2d 445, 450, 495 P.2d 657 (1972) (emphasis added). The Initiative is invalid because the use of 

the local initiative and referendum process is fundamentally incompatible with the statutory scheme 

for homeless response planning. In Brisbane and Anderson and subsequent cases, the Supreme Court 
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ruled that the local initiative and referenda process could not be used to interfere with planning under 

the Growth Management Act (“GMA”) or to exercise authority under the GMA. That series of cases 

forecloses the use of the initiative process for homelessness response planning.  

5.17 First, the Court held that local initiatives and referenda cannot be used where the 

Legislature has enacted a comprehensive decision-making scheme that does not include initiative and 

referenda. Whatcom County v. Brisbane, 125 Wn.2d 345, 351, 884 P.2d 1326 (1994). This is the case 

here. Chapter 43.185C RCW creates a comprehensive planning and decision-making process that 

includes state and local government and involves stakeholders at multiple levels: 

Department of Commence creates a five-year homeless housing strategic plan by July 1,  2

 019. RCW 43.185C.040(1). 

Department provides annual and biennial reporting on its plan. RCW 43.185C.045.   

• Expert process created by ESSHB 1277 convenes stakeholders to develop long term 

strategy to address homelessness.   

 

• “To guide local governments in preparation of local homeless housing plans . . . the 

department shall issue . . .  guidelines consistent with this chapter and including the 

best available data on each community’s homeless population.” RCW 

43.185C.040(3).    

 

• State and local government “must” create program outcomes, performance measures, 

and goals “in collaboration.” RCW 43.185C.040(3).  

 

• Task force of local stakeholders and experts recommend local plans that must be 

consistent with state plan. RCW 43.185C.010 (task force must include City and 

County and formerly homeless person); RCW 43.185C.160 (task force may include 

other stakeholders); RCW 43.185C.100(1) (state offers technical assistance on task 

force members).  

 

• Local legislative body may make changes and then adopts local homelessness plan.  

RCW 43.185C.050.   

 

• Local government provides annual reports. RCW 43.185C.040.  

 

• State funds allocated in part based upon local plans. RCW 43.185C.049, .070(3)  
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5.18 Nowhere does this statutory scheme envision the use of local initiative and 

referendum, which “indicates the statute’s rejection” of such rights. Brisbane, 125 Wn.2d at 351.  

5.19 Second, the express goal of this statutory scheme is coordinated planning. RCW 

43.185C.005 (while housing is provided locally, “the legislature also recognizes the need for the state 

to play a primary coordinating, supporting, and monitoring role” with “clear assignment of 

responsibilities”). The Supreme Court has repeatedly held that the local initiative and referendum 

process cannot be appended onto coordinated planning statutes. See Brisbane, 125 Wn.2d 

345 (striking referendum because “the GMA seeks coordinated planning. … allowing referenda is 

structurally inconsistent with this mandate”); 1000 Friends of Washington v. McFarland, 159 Wn.2d 

at 180-181, 188 (holding use of a referendum “is inconsistent with integrated, comprehensive 

planning”). The coordinated system of homelessness response decision-making, while implemented 

at the local level, is a matter of statewide concern and therefore is not subject to local initiative and 

referenda. See, e.g., Snohomish County v. Anderson, 123 Wn.2d 151, 159, 868 P.2d 116 

(1994) (“Permitting the referendum would jeopardize an entire state plan and thus would extend 

beyond a matter of local concern”). 

5.20 Under Brisbane and its progeny, the Initiative exceeds the scope of the initiative power 

and is invalid. 

C.   The Initiative is impermissibly administrative.   

5.21 The “power to administer the law, and administrative matters, particularly local 

administrative matters, are not subject to initiative or referendum.” City of Port Angeles v. Our 

Water-Our Choice!, 170 Wn.2d 1, 8, 239 P.3d 589, 593-94 (2010) (“Our Water”). “Generally 

speaking, a local government action is administrative if it furthers (or hinders) a plan the local 
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government or some power superior to it has previously adopted.” Our Water, 170 Wn.2d 1, 8.  For 

example, in Our Water, the court invalidated initiatives that sought to prohibit the city from 

fluoridating its drinking water because Port Angeles has already adopted a decision on fluoridation 

pursuant to Department of Health regulations set drinking water standards and state statutes. 170 

Wn.2d at 13-14. The court held that the initiatives, by reversing a prior decision, “explicitly seek to 

administer the details of the city's existing water system. . . . These are not details of a new policy or 

plan, indicative of a legislative act; these are modifications of a plan already adopted by the 

legislative body itself, or some power superior to it, indicative of an administrative act.” Id. at 14 

(internal quotation marks omitted). See also Spokane Entrep. Ctr., 185 Wn.2d at 108 (where the city 

already adopted a process for zoning, an initiative to modify that process was impermissibly 

administrative). 

 5.22 The facts in this case parallel those in Our Water and Spokane Entrepreneurial 

Center. The City has struck a careful balance as to where camping and personal property storage will 

be prohibited only when shelters are available vs. all the time regardless of shelter availability. This 

balance is not just political but is governed by constitutional rights as set forth in Martin. 

5.23 While the Sponsors may want to upset that balance and extend the “never camping 

zone” throughout the City, that would subject the City to lawsuits for deprivation of constitutional 

rights – lawsuits the City will likely lose. The risk of being sued is very real. Numerous municipal 

entities have faced similar lawsuits in recent years to challenge encampment sweeps. E.g. 

Sacramento Homeless Union v. County of Sacramento (E.D. Cal. July 28, 2022) No. 2:22-cv-01095-

TLN-KJN, 2022 WL 3019735, 2022 U.S. Dist. LEXIS 135696; Blain v. Cal. DOT, 616 F.Supp. 3d 
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952 (N.D. Cal. 2022); Yeager v. City of Seattle, No. 2:20-cv-01813-RAJ, 2020 U.S. Dist. LEXIS 

237717 (W.D. Wash. Dec. 17, 2020); Shipp v. Schaaf, 379 F. Supp. 3d 1033 (N.D. Cal. 2019). 

5.24 Unhoused people often prevail in these cases because the balancing of interests tips in 

favor of the health and safety of people living outdoors. See Sacramento Homeless Union, 2022 WL 

3019735, at *1199 (finding that the balance of equities tipped in favor of unhoused individuals due to 

the “strong ‘public interest in maintaining the protection afforded by the constitution to those most in 

need of such protections,’” quoting Cobine v. City of Eureka, C 16-02239 JSW, 2016 U.S. Dist. 

LEXIS 58228, 2016 WL 1730084, at *7 (N.D. Cal. May 2, 2016)); see also Blain, 616 F.Supp. 3d 

952, at 959. 

5.25 The Initiative’s modification of the camping rules does not create new policies but is 

modifying existing policies, and thus administrative. See Spokane Entrep. Ctr., 185 Wn.2d at 108 

(initiative seeking to modify existing zoning law held administrative), Ruano v. Spellman, 81 Wn.2d 

820, 823-24, 505 P.2d 447, 449-50 (1973) (initiative to prevent construction of a stadium held 

administrative where city previously decided to build the stadium).   

VI. SECOND CAUSE OF ACTION – INJUCTIVE RELIEF 

6.1  The preceding paragraphs are incorporated by reference as if set forth fully herein. 

6.2 Because the Initiative is not a lawful exercise of the initiative power, it should be 

enjoined from appearing on any future ballot. Protect Pub. Health, 192 Wash. 2d at 643.  (“I-27 is 

outside the scope of the local initiative power, and the superior court properly enjoined it from the 

ballot.”)  
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VII. RELIEF REQUESTED 

 WHEREFORE, Plaintiffs seek relief as follows: 

7.1  Entry of judgment declaring that the Initiative, in its entirety, is invalid because it is 

beyond the scope of the local initiative power, and therefore null and void; 

7.2  Entry of an injunction against City of Spokane, Spokane County, and Spokane County 

Elections to bar the Initiative from appearing on a future ballot or taking any actions to conduct the 

election on the Initiative; 

7.3  Granting such other relief as the Court deems just and equitable. 

DATED this 2nd day of August 2023. 

Smith & Lowney, PLLC 
By:_Knoll Lowney__________ 

Knoll Lowney, WSBA # 23457   

Katelyn Kinn, WSBA # 42686 

Attorneys for Plaintiffs 

2317 E. John St., Seattle WA 98122 

Tel: (206) 860-2883 Fax: (206) 860-4187 

knoll@smithandlowney.com  

katelyn@smithandlowney.com 
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Exhibit C 



July 28, 2023 

Attorney General Bob Ferguson 

1125 Washington St SE 

PO Box 40100 

Olympia, WA 98504-0100 

Via us mail and email 

Subject: Request for enforcement 

Attorney General Ferguson, 

I am writing on behalf of our clients Jewels Helping Hands and Ben Stuckart to request that your 

office take immediate action to prevent the Proposed City of Spokane Initiative (proposed by 

Brian Hansen) from being placed on the ballot using taxpayer funds.  

This measure is outside of the scope of the local initiative process because it seeks to override 

the Spokane City Council political compromise on public camping and would 

undermine homelessness response without following any required procedures.  

We ask that you immediately commence an action to prohibit this measure from the ballot. 

Given the urgency of this election law matter, we can give your office only until the middle of 

next week before we may need to commence an action to protect taxpayers. Please get in touch if 

you would like further information or to discuss this matter, or if your office needs additional 

time to investigate. 

Yours very truly, 

By: Knoll Lowney 

 Knoll Lowney 
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