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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 

ADELA AYALA, individually, and as next friend  )         Case No.  

of L.O.A., a minor child,    ) 

       ) 

   Plaintiffs,   )   

)   

 v.      )   

       )   

RICHARD M. ARMSTRONG, in his official           )  

capacity as Director of the Idaho Department of       )  

Health and Welfare and ELKE SHAW-TULLOCH,  ) 

in her official capacity as Administrator of the  ) 

Division of Public Health, Bureau of Vital Records ) 

and Health Statistics,     )    

   Defendants.   )  

_________________________________________  ) 

 

Plaintiffs, ADELA AYALA, individually and as next friend of L.O.A, a minor child, file 

this Complaint against Defendants RICHARD M. ARMSTRONG, in his official capacity as 

Director of the Idaho Department of Health and Welfare (“IDHW”), and ELKE SHAW-

TULLOCH, in her official capacity as Administrator of the Idaho Department of Health and 

Welfare’s Division of Public Health and Bureau of Vital Records and Health Statistics 

(“Bureau”), allege as follows:  

 

 

COMPLAINT FOR 

DECLARATORY AND 

INJUNCTIVE RELIEF 
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INTRODUCTION 

1. Plaintiffs bring this action pursuant to 42 U.S.C. § 1983 seeking declaratory and 

preliminary and permanent injunctive relief requesting this Court to require the Defendants to 

apply Idaho’s Paternity Act, Vital Statistics Act and Artificial Insemination Act in a sex-neutral 

manner, recognize the parentage of same-sex couples and their children, and issue the Plaintiffs 

an amended two-parent birth certificate recognizing Plaintiff Ayala as the parent of her minor 

child L.O.A.  

2. Plaintiffs challenge the constitutionality of Idaho’s statutes that govern paternity, 

the issuance of birth certificates, and the regulation of births by artificial insemination because 

the statutes do not afford the same rights, privileges, and protections to same-sex couples and 

their children on equal terms to similarly situated opposite-sex couples and their children.  

3. Individual decisions concerning family relationships, procreation, and 

childrearing and the recognition and protection of the intimate association between a parent and 

child are fundamental rights that are protected by the Constitution regardless of an individual’s 

sexual orientation. 

4. “The decision whether or not to beget or bear a child is at the very heart of this 

cluster of constitutionally protected choices.” Carey v. Population Services, Intern., 431 U.S. 

678, 685 (1977). 

5. Defendants’ policy, practice, and custom of denying paternity and two-parent 

birth certificates to children born to same-sex couples causes significant and ongoing irreparable 

harm, and makes it more difficult for them to obtain the benefits and protections that married and 

unmarried opposite-sex couples can more easily obtain without any legitimate justification. 
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6. Defendants’ policy, practice, and custom serves to stigmatize and denote an 

inferior status to same-sex couples and their children by sending a message of second-class 

status, the unsuitability of same-sex couples to be parents, and the illegitimacy of children born 

to same-sex couples without any legitimate justification.  

7. Defendants’ policy, practice, and custom serves to ratify and perpetuate invidious, 

archaic, and overbroad stereotypes about the ability of sex-same couples to act as parents without 

any legitimate justification and is not in the best interest of the children.  

8. Defendants’ failure to afford same-sex couples with the right to establish 

paternity, and receive two-parent birth certificates for their children is not in the best interest of 

children. 

9. Defendants’ failure under color of state law to afford same-sex couples with the 

right to establish paternity, and receive two-parent birth certificates for their children violates the 

Equal Protection and Due Process Clauses of the Fourteenth Amendment to the United States 

Constitution.   

 

IDAHO’S PATERNITY, VITAL STATISTICS AND  

ARTIFICIAL INSEMINATION STATUTES 

 

10. Idaho’s “Paternity Act”, I.C. §§ 7-1101 et seq., defines a “child born out of 

wedlock” as child who is “born outside of lawful matrimony.” I.C. § 7-1103(1) (2016).  The Act 

defines “mother” as “the mother of a child born out of wedlock.” I.C. § 7-1103(2).  The Act 

defines “father” as “the biological father of a child born out of wedlock.” I.C. § 7-1103(2). 

(emphasis added). 
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11. The Paternity Act provides the “legal status and legal relationships and the rights 

and obligations . . . are the same for all persons and his parents, whether or not the parents have 

been married.” I.C. § 7-1104.  

12. The Paternity Act provides that “[a] voluntary acknowledgement of paternity for 

an Idaho birth shall be admissible as evidence of paternity and shall constitute a legal finding of 

paternity upon the filing of a signed and notarized acknowledgement with the vital statistics unit 

of the department of health and welfare.” I.C. § 7-1106(1). 

13. The Paternity Act creates a presumption that the “husband” of the mother is the 

biological father of a child born during a marriage which can be rebutted by a genetic test that 

shows the husband is not the biological father of the child, or “[a]n affidavit of non-paternity 

signed by the natural mother and her husband, and an affidavit of paternity signed by the natural 

mother and the natural father.” I.C. § 7-1119. 

14. The Paternity Act provides that the presumption that the “husband” is the parent 

of a child during a marriage can be overcome if 1) the mother was married at the time of either 

conception or birth or between conception and birth; and 2) the husband has executed an 

affidavit of non-paternity attesting that he is not the father, the mother has executed a voluntary 

acknowledgment of paternity attesting that the husband is not the father, and the alleged father 

has executed an voluntary acknowledgment of paternity attesting that he is the father.  I.C. § 7-

1106(1). 

15. The Paternity Act provides that after a sixty-day period of rescission has elapsed, 

“an executed acknowledgment of paternity may be challenged only in court on the basis of fraud, 

duress, or material mistake of fact, with the burden of proof upon the party challenging the 

acknowledgement.” I.C. § 7-1106(2). 

Case 1:16-cv-00501-REB   Document 1   Filed 11/17/16   Page 4 of 22



COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF – Page 5 

 

16. The Paternity Act provides that a court “[p]roceeding to establish the paternity of 

a child and to compel support . . . may be commenced by the mother . . . , by the child’s guardian 

or other person standing in a paternal relation or being next of kin of the child, or by the 

department of health and welfare . . . .”  I.C. § 7-1110. 

17. The Paternity Act provides that after a court proceeding is commenced “[a] 

voluntary acknowledgement of parenting may be executed by the mother . . .  , and the father, . . . 

, regardless of married status of the mother or father.” I.C. § 7-1111(2). 

18. The Paternity Act provides a “court may enter an order for the support of a child 

upon the execution of a voluntary acknowledgement without further proceedings to establish 

paternity.”  I.C. § 7-1106(2). 

19. The Paternity Act provides that the Director of IDHW shall proscribe forms for 

voluntary acknowledgement of paternity and non-paternity affidavits.  I.C. § 7-1106(4). 

20. The Director has promulgated a form for the voluntary acknowledgment of 

paternity and non-paternity affidavit only for the unmarried “biological father” and mother to 

complete. See Exhibit A attached.  

21. The biological father who signs a voluntary acknowledgment of paternity 

affidavit is automatically named the legal parent of the child without having to go to court.  

22. Idaho’s Vital Statistics Act, I.C. §§ 39-240 et seq. (2016) provides that a 

certificate of birth shall be filed with the IDHW within fifteen (15) days of the date of the birth. 

I.C. § 39-255. 

23. The Vital Statistics Act requires that “[i]f the mother was married at the time of 

either conception or birth, or between conception and birth, the name of the husband shall be 

entered on the certificate as the father of the child, unless:  (i) Paternity has been determined 
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otherwise by a court . . . ; or (ii) The husband has executed an affidavit of non-paternity attesting 

that he is not the father, the mother has executed an acknowledgment of paternity attesting that 

the alleged father is the father, and the alleged father has executed an acknowledgment of 

paternity attesting that he is the father.”  I.C. § 39-255(e)(1) (i) and (ii).   

24. The Vital Statistics Act requires that “[i]f the mother was not married at the time 

of either conception or birth, or between conception and birth, the name of the father shall not be 

entered on the certificate without a notarized voluntary acknowledgment of paternity.”  I.C. § 39-

255(e) (2).   

25. Idaho’s Artificial Insemination Act, I.C. §§ 39-240 et seq. (2016), accords the 

same relationship, rights and obligation between a child born by artificial insemination and the 

mother’s husband “for all legal intents and purposes as if the child had been naturally and 

legitimately conceived by the mother and the mother’s husband. . . .” I.C. § 39-5405. 

26. Without any evidence of a biological relationship or genetic connection to the 

child, Idaho recognizes, and automatically and immediately establishes at the time of birth, the 

parental rights of a consenting husband when a child is conceived or born by artificial 

insemination during a marriage of opposite-sex couples. 

27. A same-sex couple and an opposite-sex couple that decide to have a child by 

artificial insemination are similarly situated in all relevant respects because the purpose of the 

statute is to establish parentage regardless if both partners share a biological relationship or 

genetic connection with the child. 

28. The Bureau administers the establishment of paternity and issues birth certificates 

for all children born in the State of Idaho.  I.C. § 39-255. 
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29. Idaho’s Paternity Act and Vital Statistics Act does not acknowledge or recognize 

the parental rights of married or unmarried same-sex couples. 

30.  The Bureau will not accept a voluntary acknowledgement of paternity affidavit 

and will not issue two-parent birth certificates for children born to same-sex couples.   

31. Without any evidence of a biological relationship or genetic connection, Idaho 

recognizes the parentage of unmarried fathers when a child is conceived or born to an opposite-

sex couple who submits a voluntary acknowledgement of paternity affidavit. 

32. Without any evidence of a biological relationship or genetic connection, Idaho has 

established a statutory presumption for the parentage of a married father when a child is 

conceived or born to an opposite-sex couple during the marriage without requiring the execution 

of a voluntary acknowledgement of paternity affidavit. 

33. Upon information and belief it is the Bureau’s policy, practice, and custom to 

refuse to issue and accept a voluntary acknowledgment of paternity affidavit from a same-sex 

couple.   

34. Upon information and believe it is the Bureau’s policy, practice, and custom to 

refuse to issue a two-parent Certificate of Live Birth for a child, born to same-sex couples, listing 

both as parents. See Exhibit B attached. 

35. The Bureau routinely issues two-parent birth certificates, for a child born to 

opposite-sex couples, without any regard to how the child is conceived, or whether the child 

shares a biological relationship or genetic connection to the husband because the couple was 

married under the presumption created in the Paternity Act, was conceived using artificial 

insemination under the Artificial Insemination Act, or when the mother became pregnant through 

intercourse with a man who was not her spouse. 
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36. Idaho’s Paternity Act, Vital Statistics Act, and Artificial Insemination Act does 

not require an opposite-sex couple to file a court petition seeking parental termination and 

second-parent adoption to establish paternity or for the issuance of a two-parent birth certificate 

in order to obtain the recognition and the parental rights and protections for their children. 

37. Requiring same-sex couples, but not opposite-sex couples, to use the parental 

termination and second-parent adoption statutes to establish paternity, or for the issuance of a 

two-parent birth certificate imposes significant and unjustified burdens of same-sex couples and 

their children.  

38. Same-sex couples and their children should be provided the same recognition, and 

parental rights and protections as opposite-sex couples and their children. 

 

JURISDICTION AND VENUE 

39. This action arises under 42 U.S.C. §§ 1983 and 1988 to redress the deprivation of 

rights secured by the Fourteen Amendment to the Constitution of the United States. 

40. This Court has federal question and civil rights subject matter jurisdiction under 

28 U.S.C. §§ 1331 and 1343(a) because the matters in controversy arise under the Fourteen 

Amendment to the Constitution of the United States. 

41. This Court has jurisdiction to issue the declaratory relief requested pursuant to 28 

U.S.C §§ 2201(a) and 2202 and Fed. R. Civ. P. 57(a). 

42. Personal jurisdiction over Defendants is proper because they are domiciled in the 

District of Idaho and/or has otherwise made and established contacts with the District of Idaho 

sufficient to permit the exercise of personal jurisdiction over them. 
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43. Venue in the District of Idaho is proper under 28 U.S. § 1391(b) and L.R. 3.1, and 

because Defendants reside the district, and the events giving rise to these claims occurred in the 

district. 

PARTIES 

44. Plaintiff Adela Ayala is 37 years old and resides in Canyon County, Idaho. She is 

the parent of L.O.A, a minor child, who was conceived by artificial insemination together and 

with the consent of L.O.A.’s birth mother, and Adela’s former same-sex partner, Janina O.  

45. Plaintiff L.O.A., represented by Plaintiff Ayala as next friend, is a four-year-old 

minor who was conceived by artificial insemination and born during the same-sex relationship 

between Plaintiff Ayala and Janina O.  

46. Plaintiff Ayala has provided the primary care and financial support of L.O.A for 

her entire life. She is harmed by Defendants’ refusal to accept a voluntary acknowledgment of 

paternity affidavit and the denial of a birth certificate naming her as a parent.  

47. Defendant Richard Armstrong is sued in his official capacity as the Director of 

the Idaho Department of Health and Welfare (“IDHW”). Defendant Armstrong as Director is 

responsible for the supervision and enforcement of the statutory procedures relating to paternity, 

the issuance of birth certificates, and artificial insemination, and is required under State law to 

prescribe forms for the voluntary acknowledgement of paternity and birth certificates. Defendant 

Armstrong was acting under the color of State statutes and the Idaho Constitution at all times 

relevant to this Complaint.  

48. Defendant Elke Shaw-Tulloch is sued in her official capacity as the IDHW 

Administrator of the Division of Public Health, Bureau of Vital Records and Health Statistics. 

Defendant Shaw-Tulloch as Administrator of the Division, which includes the Bureau, is 
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responsible for the supervision and enforcement of the statutory procedures relating to paternity 

and vital statistics including the acceptance of the voluntary acknowledgement of paternity 

affidavits and the issuance of birth certificates. Defendant Shaw-Tulloch was acting under the 

color of State statutes and the Idaho Constitution at all times relevant to this Complaint.  

 

FACTUAL ALLEGATIONS 

49. Plaintiff Adela Ayala (“Adela”) and Janina O. (“Janina”) began their relationship 

in February of 2007. In March of 2011 the couple moved to Idaho.  

50. Adela and Janina were engaged in February of 2012, but were unable to get 

married because Idaho had enacted a statute and passed a constitutional amendment prohibiting 

same-sex couples from marrying, and the State refused to recognize the legality of same-sex 

marriages performed in other states.  

51. Adela and Janina decided to conceive a child using donated sperm of a mutual 

friend because Janina had some existing health problems that could affect her ability to conceive 

at a later time. 

52. Adela and Janina were both involved in the selection of the donor. 

53. In preparation for the birth of their daughter, Adela and Janina selected the 

OBGY-N, chose the hospital where the baby would be delivered, attended childbirth classes, and 

went to pre-natal medical appointments together.   

54. The couple purchased the clothing, furniture and other items for the baby and set 

up the nursery together. 

55. Adela and Janina chose the baby’s name together.   
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56. Janina gave birth to the couple’s daughter, L.O.A. in the summer of 2012 at Saint 

Alphonsus Regional Medical Center. 

57. Adela was present at L.O.A.’s birth. She cut L.O.A.’s umbilical cord and was the 

first one to hold her. 

58. When hospital staff gave Janina and Adela the IDHW form for the purpose of 

obtaining a birth certificate, Adela was informed that because Idaho did not recognize same-sex 

couples as parents of children conceived by artificial insemination, her name could not be 

recorded on the birth certificate.   

59. Janina was listed as the birth mother on L.O.A.’s birth certificate. 

60. The couple did not list a birth father’s name on L.O.A.’s birth certificate because 

the couple considered Adela to be L.O.A.’s other parent.   

61. As recognition of Adela’s parentage to L.O.A., the couple decided to give L.O.A. 

Adela’s last name on her birth certificate, and all legal documents, such as social security and 

health insurance cards. 

62. Adela and Janina consistently and publicly declared to their family, friends, and 

co-workers that L.O.A. is their daughter including but not limited to their birth announcement 

when L.O.A. was born and birthday celebrations. 

63. Adela worked full-time throughout their entire relationship in order to provide for 

L.O.A., Janina, and Janina’s son from a previous relationship.   

64. Adela provided the financial support for her family, and Janina stayed home with 

the children. 

65. Adela and Janina would return to California about twice a year so that the 

children could visit with their extended family. 
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66. When necessary, Adela would request time off from work to attend to L.O.A.’s 

needs, including taking her to medical appointments.  

67.  In 2014, the couple’s relationship became strained as a result of Janina’s reaction 

to the death of her brother.   

68. Janina became increasingly uninvolved with the children’s upbringing and Adela 

began to care for the children without her help.   

69. The relationship ended in February of 2015, and Adela and L.O.A. moved in with 

Adela’s sister for a few months. 

70. Adela cannot adopt L.O.A. because Janina will not consent to the adoption. 

71. Adela was L.O.A.’s primary parent, caregiver, and financial supporter after the 

couple separated in February of 2015.  

72. In February 2016, Janina was charged with burglary and theft. 

73. Janina and Adela became concerned about the legal custody and care of L.O.A. 

because of the possibility that Janina could be incarcerated if found guilty of her criminal 

charges.  

74. Janina agreed to give Adela custody of both children for three years.   

75. On May 13, 2016, Janina executed a power of attorney giving Adela full parental 

authority over the care of L.O.A., and her son from a prior relationship.  

76. On June 9, 2016, Janina revoked the power of attorney, and took physical custody 

of both children.   

77. Janina brought L.O.A. to stay with her godmother for 2 weeks and grandmother 

for 3.5 weeks, both of whom reside in California.   
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78. Adela was not permitted to speak or visit with L.O.A. for approximately the 3.5 

weeks L.O.A. was with her grandmother.  

79. On or about July 2, 2016 L.O.A. was brought back to Idaho from California. 

80. L.O.A. stayed with Adela for approximately seven or eight days before Janina 

would take her for one to two days at a time before returning her to Adela.  

81. At the present time Adela has physical custody of L.O.A on a full time basis, and 

Janina comes to visit.  

82. The State of Idaho will not recognize the parental rights of Adela without an 

acknowledgement of paternity and a birth certificate. 

83. Defendants’ policy, practice, and custom of refusing to recognize the parentage of 

children conceived and born to same-sex couples harms  L.O.A. by casting a cloud of uncertainty 

over whether she has a legal parent-child relationship with Adela. 

 

IRREPARABLE HARM. 

84. Defendants’ refusal to accept voluntary acknowledgement of paternity affidavits 

and issue two-parent birth certificates from same-sex couples poses significant and ongoing 

irreparable harm to Adela, L.O.A., and other same-sex couples and their children.  

85. Recognition as a parent is necessary on a two-parent birth certificate so Adela can 

rely upon the presumption of “joint legal custody” and seek a court order for legal and physical 

custody and visitation of L.O.A. as her parent. I.C. §32-717A. 

86. Recognition as a parent is necessary on a two-parent birth certificate so Adela has 

the ability to authorize medical care and enroll L.O.A. in school or extracurricular activities. I.C. 

§32-717A. 
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87. Recognition as a parent is necessary on a two-parent birth certificate because 

Adela cannot seek a court order for custody and visitation of L.O.A. as a de facto parent because 

she is not related to her within the third degree of consanguinity even though she meet all other 

legal requirements. I.C. § 32—1703. 

88. Recognition as a parent is necessary on a two-parent birth certificate so Adela can 

have access to records and information pertaining to L.O.A.’s medical, dental, health, and school 

and educational records. I.C. §32-717A. 

89. Recognition as a parent is necessary on a two-parent birth certificate for Adela to 

enroll L.O.A. in an employer’s health plan and other insurance plans.  

90. Recognition as a parent is necessary on a two-parent birth certificate so L.O.A. 

can inherit if Adela dies intestate and by representation. I.C. § 15-2-103(a), I.C. § 15-2-106 and 

I.C. § 15-2-109(b). 

91. Recognition as a parent is necessary on a two-parent birth certificate so L.O.A. 

can receive worker’s compensation if Adela dies while working. I.C. § 72-431. 

92. Recognition as a parent is necessary on a two-parent birth certificate so L.O.A. 

can receive crime victim’s compensation if Adela is a victim of a crime and is killed. I.C. § 72-

1019. 

93. Recognition as a parent is necessary on a two-parent birth certificate for Adela to 

have a higher priority to make medical decisions if L.O.A. becomes ill or incapacitated. I.C. § 

39-4504. 

94. Recognition as a parent is necessary on a two-parent birth certificate so  

L.O.A. can qualify for Social Security survivor benefits in the event of Adela’s death. Social 

Security Administration, Social Security Survivors Benefits, https://www.ssa.gov/pubs/EN-05-
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10084.pdf (accessed Nov. 15, 2016).  

95. Recognition as a parent is necessary because it gives Adela the legal ability to 

protect and assert her legal and custody rights to notice and an opportunity to appear and be 

heard in a Child Protective Act proceeding under I.C. §§ 16-1601 et seq. and a guardianship 

proceeding under I.C. §§ 15-5-201 et seq. 

96. Recognition of Adela as a parent will subject her to the payment of child support, 

and for her to be able to receive child support from the non-custodial parent. I.C. § 32-706. 

97.  Recognition of Adela as a parent gives L.O.A. the right to be supported 

financially by her until she graduates from high school or turns eighteen-years-old. I.C. § 18-401 

and I.C. §32-706(2). 

98. Recognition of Adela as a parent is in L.O.A.’s best interest. I.C. §32-717. 

99. Defendants’ policy, practice, and custom of denying paternity and two-parent 

birth certificates to children born to sex-same couples, pursuant to State statute, serves as an 

unjustified barrier to their ability to exercise their fundamental rights because it makes it more 

difficult to obtain the benefits and protections that similarly situated married and unmarried 

opposite-sex couples can more easily obtain without any legitimate justification. 

100. Defendants, policy, practice, and custom, pursuant to State statute, denies Adela 

and L.O.A. of the same protections, status, and dignity that are accorded to similarity situated 

opposite-sex parents and their children.  

101. Defendants’ policy, practice, and custom, pursuant to State statute, of denying 

paternity and two-parent birth certificates to children born to sex-same couples serves to 

stigmatize and denotes an inferior status to same-sex couples and their children by sending a 
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message of second-class status, the unsuitability of same-sex couples to be parents, and the 

illegitimacy of children born to same-sex couples without any legitimate justification. 

102. Defendants’ policy, practice, and custom, pursuant to State statute, of denying 

paternity and two parent birth certificates to children born to sex-same couples serves to ratify 

and perpetuate invidious, archaic, and overbroad stereotypes about the ability of same-sex 

couples to act as parents without any legitimate justification.    

103. Defendants’ policy, practice, and custom, pursuant to State statute, of denying 

paternity and two-parent birth certificates to children born to sex-same couples humiliates 

hundreds, if not thousands, of children in the State of Idaho now being raised by same-sex 

couples, and makes it difficult for children of same-sex couples to understand the integrity and 

closeness of their own family as compared to opposite-sex families. 

104.  Defendants’ policy, practice, and custom, pursuant to State statute, of denying 

paternity and two-parent birth certificates to children born to sex-same couples born in Idaho has 

no legal justification because children born to same-sex couples in other states that recognize the 

paternity and issue two-parent birth certificate to same-sex couples who subsequently move to 

Idaho will have their parentage and rights recognized by State governmental agencies and private 

entities. 

105. Adela and L.O.A. are suffering these injuries and indignities not because Adela is 

an unfit parent, did not provide a loving home, or failed to financially support L.O.A., but 

because of who she is, and the sex of the individual who she chose to start her family with. 

106. The public interest and the balance of equities favor Adela and L.O.A. because 

there is no legitimate state interest in excluding same-sex couples and their children from the 
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protections, benefits, and status that Idaho has determined it is in its interest to accord to 

opposite-sex couples.  

107. Denying equal government protections, benefits, and status to parents and 

children of same-sex couples is not a legitimate governmental interest and has no justification. 

 

CLAIMS FOR RELIEF 

First Claim for Relief 

Deprivations under the Equal Protection Clause of the  

Fourteenth Amendment of the U.S. Constitution 

 

108. Plaintiffs incorporate by reference and re-allege all of the preceding paragraphs of 

this Complaint as though fully set forth herein. 

109. The Fourteenth Amendment to the United States Constitution provides that no 

state shall "deny to any person within its jurisdiction the equal protection of the laws." U.S. 

Const. amend. XIV, § 1. 

110. Defendants’ refusal to issue and accept a voluntary acknowledgment of paternity 

affidavit and issue a two parent birth certificate for L.O.A. and other children born to same-sex 

couples deprives these children of the dignity, legitimacy, security, support, and protections 

available upon birth of children to married and unmarried, opposite-sex couples, and deprives 

Adela and other same-sex couples the privacy, dignity, security, support, and protections 

available to opposite-sex couples. 

111. Classifications based upon sexual orientation and sex should be reviewed under 

heightened scrutiny and cannot survive under any level of constitutional scrutiny. 

112. Same-sex couples are members of a discrete minority that have suffered from a 

history of discrimination in Idaho and in the United States. 
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113. The Idaho Legislature has passed statutes and a constitutional amendment to the 

Idaho State Constitution that prevented same-sex couples from marrying and refused to 

recognize same-sex marriages performed in other states as legally valid.  

114. Idaho’s Governor defended the State’s discrimination against same-sex couples 

“because opposite-sex parents are better for children than same-sex parents” and that children 

raised by opposite-sex couples receive a better upbringing.” Latta v. Otter, 771 F.3d 456, 464 

and 469 (9thCir. 2014). 

115. Sexual orientation bears no relationship to the ability to parent a child, and 

classifications of parents and their children as a lesser value on the basis of sexual orientation is 

repugnant to the fundamental rights recognized by the Constitution.  

116. The Idaho Legislature has refused to consider protecting the rights of same-sex 

couples on the basis of sexual orientation by amending the Idaho Human Right Act, I.C. 67 §§ 

5901 et seq. to afford them with the same civil right protections afforded to opposite-sex couples 

in connection with employment, public accommodation, and housing.  

117. This history and the failure to act to prevent unjustifiable discrimination against 

same-couples and their children, serves to convey an official governmental message of disfavor 

on the basis of sexual orientation and sex.  

118. Defendants’ refusal to recognize the parentage of same-sex couples and their 

children by issuing and accepting voluntary acknowledgement of paternity affidavits from same-

sex couples discriminates against Adela and other same-sex parents on the basis of sexual 

orientation and sex without a legitimate purpose and compelling state interest or justification. 

119. Defendants’ refusal to recognize the parentage of same-sex couples by issuing 

two-parent birth certificates discriminates against Adela and other same-sex couples on the basis 
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of sexual orientation and sex without a legitimate purpose and compelling state interest or 

justification. 

120. Defendants’ denial of a two-person birth certificate to L.O.A and other children 

born to same-sex couples discriminates against such children on the basis of their parents' status 

as a same-sex couple and their parents' sexual orientation and sex without a legitimate purpose 

and compelling state interest or justification. 

121. There is no constitutionally adequate basis for Idaho’s decision to refuse to issue 

and recognize a voluntary acknowledgement of paternity from Adela and other same-sex 

couples.   

122. There is no constitutionally adequate basis for Idaho’s decision to refuse to issue a 

birth certificate listing both names of a same-sex couple as a parent. 

Second Claim for Relief 

Deprivations under the Due Process Clause of the  

Fourteenth Amendment of the U.S. Constitution 

 

123. Plaintiffs incorporate by reference and re-allege all of the preceding paragraphs of 

this Complaint as though fully set forth herein. 

124. The Fourteenth Amendment to the United States Constitution provides that no 

state shall "deprive any person of life, liberty, or property, without due process of law." U.S. 

Const. amend. XIV, § 1. 

125. Plaintiffs Adela and L.O.A. have a protected liberty interest in their family 

privacy, integrity, and association, which includes the fundamental right to security in their legal 

parent-child relationship.  

126. Plaintiff Adela has a protected liberty interest in her parental autonomy and status, 

including the fundamental right to make choices and decisions concerning whether and how to 
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create a family and decisions concerning the care, custody, and control of her child, L.O.A., 

which is presumptively in her best interests. 

127. Defendants’ refusal to accept a voluntary acknowledgment of paternity affidavit 

and issue a two-parent birth certificate violates the Due Process Clause of the United States 

Constitution by unconstitutionally infringing on the protected liberty interests and fundamental 

rights of Adela, L.O.A., and other same-sex couples and their children without a legitimate 

purpose or state justification.  

128. Defendant’s refusal to recognize the parentage of same-sex couples and their 

children by issuing and accepting voluntary acknowledgment of paternity affidavits and issuing 

two-parent birth certificates from same-sex couples unconstitutionally infringes on Adela and 

other same-sex couples’ fundamental right to create and raise a family without a legitimate 

purpose or state justification.  

129. By refusing to issue L.O.A. a two-parent birth certificate that correctly identifies 

both Adela and Janina as parents, Defendants are unconstitutionally infringing on Adela’s and 

L.O.A.’s  liberty interests and depriving Adela of the single most important identity document 

necessary to demonstrate her parent-child familial relationship to L.O.A. 

130. There is no constitutionally adequate basis for Idaho's decision to infringe on the 

fundamental rights of Adela, L.O.A., and other same-sex couples to create a family, and care and 

provide for their children. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment: 

A. Declaring that Defendants’ refusal under the Idaho Paternity Act, Vital Statistic 

Act and Artificial Insemination Act to recognize the parentage and to issue a two-parent birth 
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certificate to L.O.A. on equal terms as similarly situated children of opposite-sex couples 

violates the Plaintiffs' guarantees of equal protection of law under the Equal Protection Clause of 

the Fourteenth Amendment to the Constitution of the United States; 

B. Declaring that Defendants’ refusal to recognize the parentage and to issue a two-

parent birth certificate to L.O.A. that names both Adela and Janina as her parents violates the 

Plaintiffs' rights under the Due Process Clause of the Fourteenth Amendment to the Constitution 

of the United States; 

C. Declaring that Idaho Paternity Act, Vital Statistic Act and Artificial Insemination Act 

are invalid and unconstitutional as written and are henceforth to be construed in a sex-neutral 

manner to require the recognition of the parentage of same-sex couples and issuance of two-

parent birth certificates to same-sex couples on an equal basis; 

D. Issue a preliminary and permanent injunction enjoining Defendants from continuing to 

enforce pursuant to State statute their policy, custom and practice, of denying children born to a 

same-sex couples of the ability to file a voluntary acknowledgement of paternity affidavit, and a 

consent and request form for a child conceived and born to a same-sex couple by artificial 

insemination and denying a two-parent birth certificate that list the same-sex couple as the child's 

parents. 

E.  Issue a preliminary and permanent injunction requiring Defendants to recognize that 

same-sex couples and their children should be subject to equal terms and conditions to establish 

parentage and the issuance of two-parent birth certificates that apply to opposite-sex couples and 

their children; 

F. Issue a preliminary and permanent injunction ordering Defendants to immediately 

issue an amended birth certificate to L.O.A. that lists both Adela and Janina as her parents; 
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G. Awarding Plaintiffs costs, expenses, and reasonable attorneys' fees pursuant to 42 

U.S.C. § 1988 and other applicable laws; and,  

H. Granting such other and further relief as the Court deems just and proper. 

 

Dated this 17th day of November, 2016      

/s/ Howard A. Belodoff   

   /s/ Jennifer A. Giuttari  

 

Attorneys for Plaintiffs 
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