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Initiative petition signatures have been filed by the sponsors for both the Envision Spokane Community Bill of Rights initiative and the Spokane Moves to Amend (SMAC) Voters Bill of Rights initiative.  The City administration and the City Council have been asked questions regarding the legal validity of both measures.  This memorandum will address the legal validity of both measures and the legal options available to the City in response to the initiative measures.
Washington State case law provides that citizen initiatives can be challenged in court pursuant to both a pre-election challenge and a post-election challenge.  Post-election challenges generally involve issues related to whether the initiative violated the single subject rule and whether the subject of the initiative contained multiple unrelated topics.  City of Burien v. KIGA, 144 Wn.2d 819 (2001). 
As a general rule, courts refrain from reviewing the validity of a proposed initiative before it has been enacted. Coppernoll v. Reed, 155 Wn.2d 290, 297, (2005); see also Futurewise v. Reed, 161 Wn.2d 407, 410 (2007). It is well established, however, that a pre-election challenge to the scope of the initiative power is both permissible and appropriate. Futurewise, 161 Wn.2d at 411; Coppernoll, 155 Wn.2d at 299; City of Sequim v. Malkasian, 157 Wn.2d 251, 255 (2006). Pre-election challenges are also preferred if the issues raised in the challenges involve significant and continuing matters of public importance that merit judicial resolution.  American Traffic Solutions, Inc. v. City of Bellingham,163 Wn.App. 427, 433 (2011).  
Courts will consider only two types of challenges to an initiative prior to an election: that the initiative does not meet the procedural requirements for placement on the ballot and that the subject matter of the initiative is beyond the people's initiative power.  Futurewise v. Reed, 161 Wn.2d 407, 411 (2007). It is this second challenge that is most relevant.
An initiative can be determined to be beyond the scope of initiative power if the initiative:

1) involves powers granted by the legislature to the governing body of a city;

2) legislates on administrative issues; and
3) involves powers not granted to cities.

Initiatives that involve powers granted to the legislative body.
The State Supreme Courts have been very clear on the standards for whether an initiative is beyond the scope of initiative power by stating that:

An initiative is beyond the scope of the initiative power if the initiative involves powers granted by the legislature to the governing body of a city, rather than the city itself.” City of Sequim v. Malkasian, 157 Wash.2d 251, 261, 138 P.3d 943 (2006). “[A] grant of power to the city's “legislative authority or legislative body “means exclusively the mayor and city council and not the electorate.” Id. at 265, 138 P.3d 943. When the legislature enacts a general law granting authority to the legislative body (or legislative authority) of a city, that legislative body's authority is not subject to “repeal, amendment, or modification by the people through the initiative or referendum process.” Id.; see also State ex rel. Guthrie v. City of Richland, 80 Wash.2d 382, 384, 494 P.2d 990 (1972); Leonard v. City of Bothell, 87 Wash.2d 847, 852–53, 557 P.2d 1306 (1976). We look to the language of the relevant statute to determine the scope of the authority granted from the legislature to the local governing body. See Malkasian, 157 Wash.2d at 262–63, 138 P.3d 943; Am. Traffic Solutions, Inc. v. City of Bellingham, 163 Wash.App. 427, 260 P.3d 245 (2011).


Mukilteo Citizens for Simple Government v. City of Mukilteo, 174 Wash.2d 41, 51(2012).  

There have been a number of examples where initiatives have attempted to legislate matters that were granted to the legislative body of a city.  In the American Traffic Solutions case, an initiative was filed that would prohibit the use by the City of Bellingham of automated traffic safety cameras unless approved by a majority of the city council and a majority of the voters. The Court concluded that the initiative was beyond the scope of initiative power because RCW 46.63.170 specifies that in order to use automatic traffic safety cameras for the issuance of traffic infractions, the “appropriate local legislative authority must first enact an ordinance allowing for their use.”  American Traffic Solutions, Inc. v. City of Bellingham, 163 Wn.App. 427, 434 (2011). The Court concluded that the State Legislature granted the authority to decide whether to implement the use of automatic traffic safety cameras to the local city council and that this authority is not subject to initiative powers.
Initiatives that involve administrative matters.

The State Supreme Court has stated that administrative matters, particularly local administrative matters, are not subject to initiative.  Port Angeles v. Our Water-Our Choice, 170 Wn.2d 1, 8 (2010).  A local government action is administrative if it furthers (or hinders) a plan the local government or some power superior to it has previously adopted. Port Angeles at 10. An initiative is administrative in its nature if it merely pursues a plan already adopted by the legislative body itself, or some power superior to it. (quoting 5 McQuillin, supra, § 16.55, at 214). 
In the Port Angeles case, the Court concluded that the legislature, pursuant to RCW 57.08.012, explicitly vested the power to decide whether or not to fluoridate in the board of commissioners of a water district. Furthermore, WAC 246-290-460 permits cities the administrative authority to determine which of specified chemicals it may add to its public water supplies.  Such actions were considered administrative decisions to implement a pre-existing plan.  
Initiatives that enact laws that are beyond the legislative powers granted to cities.

The State Supreme Court has stated that not only must a proposed initiative be legislative in nature, but it must be within the authority of the jurisdiction passing the measure.  Philadelphia II v. Gregoire, 128 Wn.2d 707, 719 (1996). A local initiative that conflicted with state law would be attempting to achieve something that was not within its powers and is, therefore, invalid.  Seattle Bldg & Constr. Trades Council, 94 Wn.2d 740, 747- 748 (1980).  
In the Philadelphia II v. Gregoire case, an initiative sought to establish in the United States “direct democracy” by means of a federal, nationwide initiative process to complement the current congressional system, and ultimately to call a world meeting where representatives from participating countries will discuss global issues. The sponsors of Philadelphia II believe that if 51 percent of the nation's eligible voters choose to adopt Philadelphia II, it will automatically become federal law. The sponsors hope to achieve this goal by placing the Philadelphia II measure before voters in individual states, thereby gaining the necessary 51 percent of votes if successful. The Court issued an injunction preventing the initiative to appear on the ballot on the basis that the initiative was not legislative in nature and not within the State’s power to enact.  Philadelphia II v. Gregoire, 128 Wn.2d 707, 719 (1996).

Envision Spokane Community Bill of Rights.
The Community Bill of Rights initiative measure ballot proposition states:

Shall the City Charter be amended to add a Community Bill of Rights, which secures the right of neighborhood residents to approve re-zonings proposed for major new development, recognizes the right of neighborhood residents to reject development which violates the City Charter or the City’s Comprehensive Plan, expands protections for the Spokane River and Spokane Valley-Rathdrum Prairie Aquifer, provides constitutional protections in the workplace, and elevates the Charter rights above rights claimed by corporations?
The specific amendments to the City Charter would provide that:

1) Neighborhood Residents Have the Right to Determine Major Development in Their Neighborhoods. A majority of neighborhood residents would have the right to determine major development in their neighborhoods by having the right to approve all zoning changes proposed for their neighborhood involving major commercial, industrial, or residential development, the reject of which must be based on  the development being incompatible with the provisions of the City’s Comprehensive Plan or Charter;

2) The Right to a Healthy Spokane River and Aquifer. The Spokane River, its tributaries and the Spokane Valley-Rathdrum Prairie Aquifer would possess fundamental and inalienable rights to exist and flourish, which shall include the right to sustainable recharge, flows sufficient to protect native fish habitat and clean water.  Spokane residents would possess fundamental and inalienable rights to sustainably access, use, consume, and preserve water drawn from natural cycles that provide water necessary to sustain life within the City. The City, its residents or group of residents would have legal standing to enforce and protect those rights.
3) Employees Have the Right to Constitutional Protections in the
Workplace. Employees shall possess United States and Washington State Bill of Rights’ constitutional protections in every workplace within the City of Spokane and workers in unionized workplaces shall possess the right to collective bargaining.

4) Corporate Powers shall be subordinate to People’s Rights.

Corporations and other business entities which violate rights secured by the City Charter shall not be deemed to be “persons,” nor possess any other legal rights, privileges, powers, or protections which would interfere with the enforcement of rights enumerated by the Charter.
Spokane Moves to Amend (SMAC) Voters Bill of Rights.
The Community Bill of Rights initiative measure ballot proposition states:

Shall the Spokane Municipal Code be amended to add a Voter Bill of Rights for clean and fair elections and government ordinance that prohibits corporate lobbying, corporate involvement in initiatives, and corporate donations to candidates for elected office?

The specific amendments to the Spokane Municipal Code would provide that:

1) Corporations would be prohibited from a) making contributions or expenditures to influence any election within the City and                     b) communicating with an elected official within the City urging support or opposition to pending legislation or citizen initiative except during open forum communication.

2) Monies expended within the City for political purposes would not be considered constitutionally protected speech within the City.

3) Corporations in violation of the rights and prohibitions established by this ordinance or seeking to engage in activities prohibited by this ordinance shall not have the rights of “person” afforded by the U.S. or Washington State constitutions, nor would these corporations be afforded rights under the First or Fifth amendments of the U.S. Constitution or corresponding sections of the Washington State Constitution.

4) Violations of this ordinance would be a criminal offense.

Basis for Challenging the Legal Validity of the Initiative Measures.


Legal challenge to the legal validity of the Community Bill of Rights would be based upon the follow:

1) The provisions of the initiative regarding the regulation of water quality would be beyond the City’s legislative authority and conflict with both the federal Clean Water Act and the state Water Pollution Control Act and Water Resources Act.  A conflict created by a local regulation would be pre-empted by the Supremacy Clause of the U.S. Constitution.
2) Other aspects of ground water protection falls under the Growth Management Act requiring local jurisdictions to adopt comprehensive plans including provisions related to aquifer protection.  The provisions of the initiative regarding the aquifer would be beyond the scope of initiative power since the state legislature has delegated those powers to city and county legislative bodies.

3) The initiative would also interfere with the City’s administrative functions to regulate water within its jurisdiction pursuant to adopted plans.
4) The provisions of the initiative regarding the ability of residents to reject zone changes of major developments is beyond the scope of initiative authority since the State Legislature has delegated to the City Council the authority to establish development plans for the city.  
5) The provisions of the initiative relating to employee rights in unionized workplaces to collective bargaining are pre-empted by either the federal National Labor Relations Act  or the state Public Employees’ Collective Bargaining Act and, therefore, beyond the scope of initiative power by exceeding the City’s legislative authority.  
6) The initiative provides for the elimination or reduction of a corporation or business entities status and legal rights.  Such provisions would conflict with the Washington State Constitution and legislative enactment of the Washington Business Corporation Act. This provision would be beyond the scope of initiative authority by exceeding the City’s legislative authority.
Legal challenge to the legal validity of the Voter Bill of Rights would be based upon the follow:

1) The initiative redefines the ability of corporations to contribute to election campaigns and to communicate with elected officials outside of an open forum. Such provisions would conflict with the decision of the U.S. Supreme Court in the Citizens United v. Federal Election Commission decision and with state law regarding campaign disclosure and contribution.  The initiative would, therefore, be beyond the City’s legislative authority.  
2) The initiative proposes to deny corporations constitutional protections of the First and Fifth amendments of the U.S. Constitution and corresponding provisions of the State Constitution, as well as denying corporations the right afforded to a “person.”  These provisions are beyond the scope of the City’s legislative powers.  
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