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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

THE ASSOCIATED PRESS, a New York )
corporation; IDAHO STATESMAN )
PUBLISHING, LLC, a Delaware limited )
liability company d/b/a The Idaho )
Statesman; LEE ENTERPRISES, )
INCORPORATED, a Delaware corporation )
d/b/a The Times-News; THE IDAHO )
PRESS CLUB, INC., an Idaho corporation; )
PIONEER NEWSPAPERS, INC,, a Nevada )
corporation d/b/a Idaho Press-Tribune,
Idaho State Journal, Standard Journal,
Teton Valley News, The News-Examiner,
The Preston Citizen, and Messenger Index;
TPC HOLDINGS, INC., an Idaho
corporation, d/b/a Lewiston Tribune and
Moscow-Pullman Daily News; BAR BAR
INC., an Idaho corporation d/b/a Boise
Weekly; COWLES PUBLISHING
COMPANY, a Washington corporation,
d/b/a The Spokesman Review; and
IDAHOANS FOR OPENNESS IN
GOVERNMENT, INC., an Idaho
non-profit corporation;

Plaintiffs,
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V.

C.L. (BUTCH) OTTER, in his official
capacity as the Governor of the State of
Idaho; ROBIN SANDY, HOWARD G.
“JR.” VAN TASSEL, and JAY L.
NIELSEN in their official capacity as the
Idaho Board of Correction; BRENT D.
REINKE, in his official capacity as the
Director of the Idaho Department of
Correction; and KEVIN KEMPF in his
official capacity as Division Chief of
Operations of the Idaho Department of
Correction,

Nt N’ N N Nt N Nt Nt S N S N St N N N’

Defendants.

COME NOW the above-named Plaintiffs and for a cause of action against the Defendants,
and each of them, allege and complain as follows:

1. This matter, brought pursuant to 42 U.S.C. § 1983, seeks preliminary and
permanent injunctive and declaratory relief in response to violations by the above-named
Defendants of the First Amendment to the United States Constitution, incorporated and applied to
the states by the Fourteenth Amendment. Plaintiffs seek to prohibit the State of Idaho from
engaging in unconstitutional procedures currently followed by the Idaho Department of Correction
(“IDOC”) which prevent uninhibited viewing of the entirety of the execution of condemned
inmates.

2. Under the procedure currently followed by the IDOC, the public, members of the
media, and other witnesses are prevented from viewing the preparatory phase of the execution
process prior to actual administration of the lethal injection. This preparatory phase spans and
includes the prisoner’s initial entry into the execution chamber, placement of restraints on the

prisoner to secure the prisoner to the execution table, connection of monitoring equipment (EKG
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machine) to the prisoner, and the insertion of catheters and attachment of intravenous ( IV) lines
necessary to administer the injection.

This preparatory phase is conducted behind a window covering and/or without
witnesses present so that by the time viewing is allowed, witnesses are denied any real opportunity
to fairly view the execution process.

3. By prohibiting the viewing of the entirety of the execution process, Defendants
have deprived and continue to deprive the Plaintiffs, and those similarly situated, of their rights
recognized under the First and Fourteenth Amendments to observe uninhibited the execution of a
condemned inmate.

I. - THE PLAINTIFFS

4. Plaintiff THE ASSOCIATED PRESS is a New York corporation with a place of
business located in Boise, Ada County, Idaho, and its registered agent and Administrative
Correspondent in Idaho is TODD DVORAK, who is a resident of Boise, Ada County, Idaho.

5. Plaintiff IDAHO STATESMAN PUBLISHING, LLC, is a Delaware limited
liability company d/b/a The Idaho Statesman with a place of business located in Boise, Ada
County, Idaho.

6. Plaintiff LEE ENTERPRISES, INC. is a Delaware corporation d/b/a Times-News
with a place of business located in Twin Falls, Twin Falls County, Idaho.

7. Plaintiff THE IDAHO PRESS CLUB, INC., is an Idaho corporation with a place of
business located in Boise, Ada County, Idaho.

8. Plaintiff PIONEER NEWSPAPERS, INC., is a Nevada corporation d/b/a Idaho
Press-Tribune which is located in Nampa, Canyon County, Idaho; d/b/a Idaho State Journal,

which is located in Pocatello, Bannock County, Idaho; d/b/a Standard Journal which is located in
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Rexburg, Madison County, Idaho; d/b/a Teton Valley News which is located in Driggs, Teton
County, Idaho; d/b/a The News-Examiner which is located in Montpelier, Bear Lake County,
Idaho; d/b/a The Preston Citizen which 1s located in Preston, Franklin County, Idaho; and d/b/a
Messenger Index, located in Emmett, Gem County, Idaho.

9. Plaintiff TPC HOLDINGS, INC., is an Idaho corporation, d/b/a Lewiston Tribune
and the Moscow-Pullman Daily News, with its principal place of business in Lewiston, Nez Perce
County, Idaho.

10. Plaintiff BAR BAR INC,, is an Idaho corporation d/b/a Boise Weekly with a
principal place of business located in Boise, Ada County, Idaho.

11. Plaintiff COWLES PUBLISHING COMPANY, is a Washington corporation, d/b/a
The Spokesman Review with its principal place of business in Spokane, Spokane County,
Washington.

12.  Plaintiff IDAHOANS FOR OPENNESS IN GOVERNMENT, INC., is an Idaho
non-profit corporation with its principal place of business in Boise, Ada County, Idaho.

I1. - THE DEFENDANTS

13. Defendant C.L. (BUTCH) OTTER is the Governor of the State of Idaho and is
responsible under the Idaho Constitution for seeing that the laws of the State are executed. He is
named in his official capacity only.

14.  Defendants ROBIN SANDY, HOWARD G. “J.R.”” VAN TASSEL, and JAY L.
NIELSEN are the individuals who comprise the Idaho Board of Correction. They are named in
their official capacity only.

15. Defendant BRENT D. REINKE is the director of the Idaho Department of

Correction, which is tasked with establishing, designing and implementation of the IDOC
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execution policies and protocol inclusive of witness access. He is named in his official capacity
only.

16.  Defendant KEVIN KEMPF is the Division Chief of Operations of the Idaho
Department of Correction, which is tasked with implementing the IDOC execution policies and
protocol. He is named in his official capacity only.

17.  All of the acts and omissions set forth in this matter were performed by the
Defendants or the Defendants’ employees and agents, within the scope of their employment, and
under the color and authority of State law and will act under color of State law in carrying out
future executions. They were official acts of the Defendants undertaken directly by policymakers,
they were actions caused by the policies, procedures, practices and customs of the State of Idaho, or
they were ratified by the Defendants.

II1. - JURISDICTION

18. The Plaintiffs bring this action to enjoin imminent violations of the First and
Fourteenth Amendments to the United States Constitution.

19. This Court has subject matter jurisdiction over the Plaintiffs’ 42 U.S.C. § 1983
claims under 28 U.S.C. § 1331. It has jurisdiction to grant declaratory and injunctive relief under
28 U.S.C. §§ 2201-2202 and Fed. R. Civ. P. 65.

20. The action is ripe for adjudication.

21.  The action qualifies as an exception to the mootness limitation on federal
jurisdiction under the “capable of repetition, yet evading review” doctrine. Two prerequisites exist
in order to qualify for this exception: (1) the challenged action was too short in duration to be
resolved by litigation, and (2) a reasonable expectation that the same complaining party would be

subjected to the same action again. Both prerequisites are satisfied.
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22. The action represents a genuine and actual controversy between the parties as set
forth below.

23.  Venue is proper in this Court and District, under 28 U.S.C. § 1391(b)(1) & (2),
because the Defendants are subject to personal jurisdiction in this District and because the events
and omissions giving rise to this action occurred in this District and will, absent judicial relief,
transpire within this judicial district again in the future.

IV.- FACTUAL BACKGROUND
24. A. Execution Protocol

Paul Ezra Rhoades was executed by the State of Idaho on November 18, 2011.
Prior to his execution, the director of the IDOC was contacted by members of the media, some of
whom are represented above as plaintiffs, to voice the objection that the execution protocol as
adopted by the IDOC is flawed and is not compliant with the dictates of a 2002 case issued by the
Ninth Circuit, California First Amendment Coalition v. Woodford, 299 F.3d 868, 30 Media L.
Rptr. 2345 (9th Cir. 2002) in that it prohibits the public and media witnesses from viewing the
entirety of the execution process. Exhibit A is a true and correct copy of that email, which is dated
November 15, 2011, and is incorporated herein by reference as though fully set forth. (The
exhibits to this Complaint have been redacted as to phone numbers and email addresses.)

A follow-up to that email was made to Mr. Jeff Ray, the IDOC public information
officer. Mr. Ray responded on behalf of Director Reinke and the IDOC as follows: “The
procedures were developed so that we would preserve the dignity of the offender. After discussing

the matter with Director Reinke and legal counsel we have chosen to follow the procedures as they
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are written.” Exhibit B attached hereto and incorporated herein by reference reflects a true and

correct copy of the follow-up email from the media and Mr. Ray’s response on behalf of the IDOC.

On November 16, 2011, a more formal request was made of the IDOC in the form

of a letter, as shown in Exhibit C attached hereto and incorporated herein by reference.

Director Reinke responded in an email dated November 16, 2011, which reads in total as follows:

To:

Cec:

From:

Date:

RE:

Charles Brown, Attorney at Law charlesabrown@cableone.net

Rebecca Boone, . ..
Todd Dvorak, ...

Brent D. Reinke, Director
November 16, 2011

Request to view

Dear Mr. Brown,

Thank you for your letter regarding your clients’ desire to view all aspects of the
November 18 execution of Paul Ezra Rhoades. The changes you have requested at
this late hour to IDOC’s execution procedures would have a potentially disruptive
effect on the entire process. Among other things, it could compromise the
anonymity of members of IDOC’s execution team.

We are aware of the Ninth Circuit Court’s ruling which you cite in your
correspondence. The ruling was based on facts unique to California.

In the months to come we shall review every aspect of Friday’s execution. As we
do, we shall welcome your clients’ input on how we can improve this process.

Sincerely,

Brent D. Reinke, Director
Idaho Department of Correction

See Exhibit D attached hereto.

Charles A. Brown, Esq.
P.O. Box 1225/324 Main St.

COMPLAINT FOR DECLARATORY JUDGMENT Lewiston, Idaho 83501
AND INJUNCTIVE RELIEF 7 208-746-9947/208-746-5886 (fax)



Exhibit E attached hereto and incorporated herein is a true and correct copy of a
letter dated November 17, 2011, which reads, in part:
My clients have indicated that they do not want to interfere with the Rhoades
execution with the understanding that a timely and meaningful review process will

proceed.

Could you please give me a time line as to your proposed review process so that
future complications and challenges can be avoided.

As noted above, Mr. Rhoades was executed on November 18, 2011. On January 24, 2012,
representatives of the media met with Director Reinke, Mr. Mark A. Kubinski from the Attorney
General’s Office for the State of Idaho, Jeff Ray, PIO for Department of Corrections. An open
discussion was held as to concerns that the initial portion of the execution process was not open to
viewing, but no resolution of the issues was achieved by the conclusion of the meeting. However,
the State of Idaho representatives indicated that they would review the situation after dialogue with
the media representatives.

Thereafter a letter dated February 1, 2012, was written on behalf of the State of
Idaho by Mr. Kubinski, a true and correct copy of which is attached hereto as Exhibit F and
incorporated herein as through fully set forth. This letter indicates that the representatives of the
State of Idaho were not going to change their execution protocol.

The execution of Mr. Rhoades was the first execution in approximately 17 years in
the State of Idaho and the only involuntary execution since 1957.

In preparation for said execution, the State of Idaho had re-written its protocol and
procedures for every aspect of the execution. The execution process involves preparation of the

condemned inmate and subsequent administration of a lethal injection.

Charles A. Brown, Esq.

P.O. Box 1225/324 Main St.

COMPLAINT FOR DECLARATORY JUDGMENT Lewiston, ldaho 83501
AND INJUNCTIVE RELIEF 8 208-746-9947/208-746-5886 (fax)



The State of Idaho’s protocol conflicts with the First Amendment of the United
States Constitution in that said protocol prevents the media or any other witnesses to the execution
from observing the entirety of the process. Thus, witnesses are not allowed to view initial entry
into the execution chamber, the connection of an electrocardiogram to the condemned inmate,
restraint of the condemned inmate, insertion of catheters at various locations on the body of the
condemned inmate, or the final attachment of intravenous lines. Once this process is finalized,
window coverings are then removed and/or witnesses are allowed into the viewing area.

The remainder of the execution process is visible by witnesses present in the
viewing room.

Appendix A to the IDOC Protocol reads as follows:

At the designated time, the Escort Team will escort the offender to the execution
room secured on the table by the prescribed means with the offender’s arms
positioned at an angle away from the offender’s side.

After the offender has been secured to the execution table, the Escort Team leader
will personally check the restraints which secure the offender to the table to ensure
they are not so restrictive as to impede the offender’s circulation, yet sufficient to
prevent the offender from manipulating the catheters and IV lines.

Once the offender is secured, the Medical Team leader will attach the leads from
the electrocardiograph (EKG) machine to the offender’s chest and confirm that the
EKG machine is functioning properly and that the proper graph paper is used. A
backup EKG machine shall be on site and readily available if necessary.

A Medical Team member shall be assigned to monitor the EKG machine, and mark
the EKG graph paper at the commencement and completion of the administration of
each chemical. The assigned identifier of the Medical Team member monitoring
the EKG machine shall be noted at each juncture.

Throughout the procedure, the Medical Team members shall continually monitor
the offender’s level of consciousness and EKG machine readings, maintaining
constant observation of the offender using one or more of the following methods:
direct observation, audio equipment, camera, and television monitor as well as any
other medically approved method(s) deemed necessary by the Medical Team
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leader. The Medical Team leader shall be responsible for monitoring the offender’s
level of consciousness.

The assigned Medical Team members will insert the catheters and attach the IV
lines.

The witnesses will be brought in to the applicable witness areas.

The issue before this Court is singular in nature. The issue not before this Court is
the constitutionality of capital punishment. Rather, the singular issue before this Court is whether
or not the entire execution process — including the preparatory phase — should be opened for
viewing.

It should also be noted that at various times in the execution chamber
representatives of the State of Idaho are garbed in such a manner as to protect their identity in order
to handle the execution process.

Concealment of the identity of any state representative participating in the
execution process is also not at issue and is not the focus of this Complaint.

Additional executions are planned but all are not yet scheduled. On May 17, 2012,
an execution was scheduled for June 12, 2012, for Mr. Richard A. Leavitt. The State of Idaho has
announced that Mr. Leavitt will be executed using a new one-drug protocol which will result in the
execution team administering a singular lethal dose of pentobarbital through the 1V instead of the
three-drug series that was used for Mr. Rhoades’ execution in November. Thus, the preparation
process is particularly critical to be observed given any complications that could arise during this
portion of the execution procedure.

The execution of an individual by a state authority is the ultimate and absolute
expression of governmental power in civilized society. Questions regarding the propriety of

capital punishment remain for others to answer at a different time and date, but access to the
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execution process by both the public and the press is guaranteed under the First Amendment to the
United States Constitution.
25. B. Historical Tradition of Public Executions in the United States

As the Ninth Circuit Court has found in California First Amendment Coalition v.
Woodford, 299 F.3d 868, 30 Media L. Rptr. 2345 (9th Cir. 2002) the tradition of public executions
in the United States originates with England, where for centuries public executions were routine,
commonplace, and surrounded by fanfare. Despite the gradual abolition of public executions by
moving the practice behind prison walls, this heritage survived in many jurisdictions of the United
States until the very last public execution in 1937.

Though the abolition of public executions changed the forum associated with the
practice, statutory and procedural provisions preserved a high degree of public access to
executions. States sought to guarantee the transparency of the execution process by statutorily
requiring the presence of witnesses to view the event. In essence, these witnesses were intended to
serve as representatives of the broader public. The press quite naturally assumed the role of a
proxy or surrogate for the interests of the public as a safeguard to maintain the integrity and
humanity of the execution process.

The California First Amendment Coalition v. Woodford court found that currently,
every jurisdiction that allows capital punishment also requires the attendance of public and media

witnesses. (Your complainants believe Indiana may be an exception to this general finding.)
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26. C. Execution by Lethal Injection in Idaho and Delegation of Authority

Effective March 31, 1982, the Idaho State Legislature enacted Idaho Code
§ 19-2716, a statute which prescribes lethal injection for all executions, subject to practicality
exceptions that warrant death by firing squad.

The statute provides that the “punishment of death shall be inflicted by continuous,
intravenous administration of a lethal quantity of a substance or substances approved by the
director of the Idaho department of correction.” IL.C. Ann. § 19-2716 (Lexis Supp. 2011). It
expressly delegates to the director the authority to determine the exact substance or combination of
substances to be employed.

In addition, the statute also delegates to the IDOC the authority to determine the
procedures appropriate for all executions. /d.

The language of delegation within the statute reads as follows: “The director of the
department of corrections shall determine the substance or substances to be used and the
procedures to be used in any execution.” /d.

27. D. Preparatory Procedures for Administration of Lethal Injection

Idaho Department of Correction’s regulations provide that the Idaho Maximum
Security Institution warden transfer custody of the chemicals necessary for a lethal injection to the
Medical Team. The Medical Team supervisor then oversees preparation of the syringes utilized in
the execution process.

These regulations allow four options for syringe preparation, dependent upon chemical
availability. IDAPA 135.02.01.001, app. A, “Approved Chemicals.” Each option includes a series

of injections to be administered in a predetermined sequence according to designated chemical
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charts. Two complete sets of chemicals are utilized in the execution process, while a third set is
readily available as back up. IDAPA 135.02.01.001, app. A, “Preparation of Chemicals.”
Chemical amounts are titrated to a body weight of 500 pounds or less, unless modified for an
offender whose weight exceeds this standard. IDAPA 135.02.01.001, app. A, “Approved
Chemicals.”

No later than four (4) hours prior to the execution, the condemned inmate is offered
a mild sedative, dependent upon the particular prisoner’s need, an additional sedative may be
administered if it is determined medically necessary.

At the appointed time, the prisoner is subsequently moved from an isolation cell
into the execution chamber and secured to the execution table. IDAPA 135.02.01.001, app. A,
“Preparation, Movement and Monitoring of Offender.”

Leads from an electrocardiograph machine are then attached to the prisoner’s

chest. Id.

Both a primary intravenous catheter and a backup intravenous catheter are inserted
at two separate locations on the prisoner, unless the Medical Team leader determines that two (2)
peripheral lines cannot be reliably placed. IDAPA 135.02.01.001, app. A, “Intravenous Lines.” In
order of preference, the potential insertion sites are designated as the prisoner’s arms, hands,
ankles, and feet. The insertion sites are determined at the discretion of the Medical Team leader.
The Medical Team leader also retains discretion to either apply or not apply a localized anesthetic
to the venous access points. /d.

If, in the opinion of the Medical Team leader, peripheral lines cannot be reliably
placed, IDOC’s regulations prescribe placement of a central line catheter by a member of the

Medical Team. Id.
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28.  E. Witness Observation of the Execution Process

According to IDOC’s regulations, the director of the IDOC, or a designee,
possesses discretion to determine the number of persons allowed in the Execution Unit, which
includes witness areas, during the execution. In fact, placement of attendees in the Execution Unit
1s subject to change at the discretion of the Idaho Maximum Security Institution warden.

Subject to this overarching backdrop of complete discretion, [IDOC’s regulations
allot four (4) seats in the witness area to representatives of the news media. One seat is allocated to
the Associated Press, while the remaining seats are allocated by random drawing. One of these
seats is reserved for media from the county of the prisoner’s conviction. Again, however, the
director of the IDOC determines which local media organizations qualify to participate in the pool.

Witnesses are not allowed into the witness area until after the condemned inmate
has been escorted into the execution chamber, the condemned inmate has been strapped to the
execution table, the condemned inmate has been offered a sedative, an electrocardiograph machine
has been attached to the condemned inmate’s chest, all necessary catheters have been inserted into
the condemned inmate’s body, and all intravenous lines have been attached.

The Defendants do not allow either public or media witnesses the opportunity to
view or observe any portion of this preparatory phase of the execution process.

Although witnesses can hear the condemned inmate’s last statement, they are
unable to hear any utterances or noises made by the condemned inmate during administration of
the lethal injection itself.

By preventing the public and press from viewing the entirety of the execution

process, and the preparatory phase in particular, Defendants have effectively removed the
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execution process from any meaningful form of public scrutiny and have silenced any fruitful
public debate.

The Defendants have arbitrarily and unconstitutionally denied Plaintiffs the
opportunity to evaluate the quality and integrity of the execution process. Without access to
observe the entirety of the execution process, Plaintiffs have been denied the opportunity to
critically examine the execution procedures implemented by the IDOC in order to ensure
compliance with “the evolving standards of decency which mark the progress of a maturing
society.” Cal. First Amend. Coalition, 209 F.3d at 876 quoting Trop v. Dulles, 356 U.S. 86, 101
(1958).

29, At all times relevant hereto, Defendants have enforced and continue to enforce the
practices, procedures, and protocol of the IDOC and its employees pertaining to the execution
process. These practices, procedures, and protocol include preparation of chemical syringes for
use on the condemned inmate, movement of the condemned inmate to the execution chamber, the
connection of an electrocardiogram to the condemned inmate, restraint of the condemned inmate,
administration of a sedative to the condemned inmate, insertion of catheters at various locations on
the body of the condemned inmate, and final attachment of intravenous lines. These practices,
procedures, and protocol constitute the policy of the Defendants, the IDOC, and the State of Idaho
with respect to the subject matter thereof.

30. The regulatory requirement of witness attendance at an execution, by
representatives of the public who observe the process through which a sentence of death is
imposed upon a condemned inmate, allows viewing of the execution process in its entirety.

Without the advantage of a transparent execution process, a process open to view in its entirety
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from start to finish, the fundamental motivating purpose behind witness attendance at an execution
is lost.

31. Official witnesses, including members of the media, serve as surrogates of the
public at large. Well-recognized is the public’s “First Amendment right to view executions from
the moment the condemned inmate is escorted into the execution chamber, including those initial
procedures that are inextricably intertwined with the process of putting the condemned inmate to
death.” Id. at 877. Indeed, “[i1]ndependent public scrutiny ... plays a significant role in the proper
functioning of capital punishment.” Id. at 876. Public access to an open execution process
enhances institutional legitimacy for governmental action that expresses an ultimate coercive
authority to impose the finality of death, promoting “an appearance of fairness, thereby
heightening public respect for the judicial process.” Id. at 877. From the standpoint of justice in a
free society and appropriate punishment for transgressions against societal norms, “public
observations of executions fosters the same sense of catharsis that public observation of criminal
trials fosters.” Id. Shrouding a key stage of the execution process behind a veil of secrecy defeats
the public interest in verifying governmental assurances that punishment of the condemned is both
fair and effective.

32. The Defendants, those acting in concert with them, and the State of 1daho as a
matter of practice, procedure, protocol, and policy have consciously chosen to limit public access
to all phases of the execution process. The Defendants have been advised that their actions
contravene the dictates of the First Amendment to the United States Constitution, as applied to the

states through the Fourteenth Amendment. See Exhibits A and C hereto. Contrary to Defendants’
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assurances, a review of the execution protocol followed by the IDOC has not occurred.
Defendants, in fact, have refused to modify the protocol in any aspect.

33.  Asadirect and proximate result of Defendants’ actions that inhibit media and lay
witnesses from observing the execution process in its entirety from start to finish: (a) the qualified
First Amendment right of access to governmental proceedings supposedly enjoyed by the press and
the public have been continually violated and (b) vigorous and robust public debate concerning the
merits of lethal injection as a form of execution has been silenced.

V.- CAUSE OF ACTION

VIOLATION OF PLAINTIFFS’ FIRST AMENDMENT RIGHT OF
ACCESS TO GOYVERNMENTAL PROCEEDINGS

34.  Plaintiffs incorporate by reference all preceding paragraphs as if set forth herein and
further allege as follows:

35.  In creating, maintaining, and implementing the practice, procedure, protocol, and
policy of preventing witnesses’ uninhibited and uninterrupted observation of the execution process
in its entirety, Defendants at all times relevant hereto have acted, and continue to act, under the
color and authority of state law.

36.  Defendants’ practice, procedure, protocol, and policy prevent execution witnesses
from observing the entirety of the execution process both visually and audibly, so that the purpose
behind witness attendance at executions is severely impaired. Defendants thereby exclude
witnesses from any observation of the condemned inmate’s movement into the execution chamber
and connection of monitoring equipment to the condemned inmate.

37.  Under 42 U.S.C. § 1983, the Plaintiffs are entitled to injunctive and prospective

relief prohibiting the Defendants from violating their rights, privileges, or immunities under
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federal law, the Plaintiffs are not seeking an injunction delaying the execution itself, but only that
when said execution does take place that the execution process is open to view by the witnesses.
VI. - PRAYER

WHEREFORE, the Plaintiffs respectfully pray that this Court order the following relief
and remedies:

FIRST: Declare that the practice, custom, and usage of preventing witnesses to an
execution from viewing the entire execution process — starting from the preparatory phase —
violates the First Amendment to the United States Constitution, as well as the Constitution’s Due
Process clause as incorporated by the Fourteenth Amendment to the United States Constitution.

SECOND:  Grant a permanent mandatory injunction requiring all phases of the
execution process, beginning with the condemned inmate’s procession into the execution chamber,
the restraining of the condemned inmate on the execution table, the connection of medical
monitoring devices, the insertion of catheters, and the attachment of IV lines, and all incidental
treatment of the condemned inmate be conducted in full and open view of the assembled witnesses
to that execution.

THIRD: For an award of the Plaintiffs’ nominal damages, the costs of this action,
and a reasonable attorney's fee pursuant to 42 U.S.C. § 1988 and Fed. R. Civ. P. 54.

FOURTH:  For all such other and further relief as the Court deems to be just and
equitable.

DATED on this 22nd day of May, 2012.

Charles A. Brown
Attorney for Plaintiffs.

Charles A. Brown, Esq.

P.O. Box 1225/324 Main St.

COMPLAINT FOR DECLARATORY JUDGMENT Lewiston, Idaho 83501
AND INJUNCTIVE RELIEF 18 208-746-9947/208-746-5886 (fax)



VERIFICATION

TODD DVORAK, being first duly sworn on his oath, deposes and says:

That he is the Administrative Correspondent and Registered Agent in the State of Idaho for
The Associated Press, one of the Plaintiffs in the above-entitled matter, that he has read the
foregoing Complaint for Declaratory Judgment and Injunctive Relief, well knows the contents
thereof and verily believes that the facts therein stated are true.

DATED on this 22nd day of May, 2012.

Todd Dvorak, Administrative Correspondent
& Registered Agent for The Associated Press

STATE OF IDAHO )
. SS.
County of Ada )
I , a notary public, do hereby certify that on this
22nd day of May, 2012, personally appeared TODD DVORAK, who, being first duly swormn,

declared that he is the Administrative Correspondent and Registered Agent in the State of Idaho for

The Associated Press, one of the Plaintiffs in the foregoing document, and that the statements
therein contained are true.
IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal

on the day and year first above written.

Notary Public for Idaho
(SEAL) Residing at:
My commission expires on:

Charles A. Brown, Esq.

P.O. Box 1225/324 Main St.

COMPLAINT FOR DECLARATORY JUDGMENT Lewiston, Idaho 83501
AND INJUNCTIVE RELIEF 19 208-746-9947/208-746-5886 (fax)



- MESSAGES IN AP/EXECUTION FOR: Chuck PHONEslips

Nov, 15,2011

Brent Reinke, Director
Idaho Department of Correction

Deay Di;'ector Reinke:

We in the press were disappointed to be informed today that the department doesn't intend to match its
procedures for press witnesses of the upcoming execution of Paul Fzra Rhoades to the Woodford decision issued
by the 9th Circuit, which calls for the press witnesses, as the representatives of the public, to view the entire
execution, including the strapping of the prisoner to the guiney and the insertion of Vs, rathet than Just the final
pottion or "the dying,"

As you may be aware, in California Flist Amendment Coalition and Society of Professional Journalists v,
Woodford, the 9th Circult held in 2002 that "the public enjoys a First Amendment right to view execttions from
the moment the condemned is escorted into the execution chambet, including initial procedures that are
inexirlcably intertwined with the process of putting the condemned inmate to death.” The appellate court for our
district ruled that if is unconstitutional to prevent "uninterrupted viewing of executions fiom the moment the
condemtied enfers the execution chambes through, to and including, the time the condemned Is declared dead.”

We In the press take our responsibility to serve as the eyes and ears of the public very sexiously, Tt is not our
intent in any way to interfere with or delay the procedures related fo this weighty matter; a simple decision to
bring the press witnesses Into the chamber approximately 25 minutes earlier than is otherwise contemplated
would remedy the situation and ensure that procedures followed are in line with the Ist Amendment to the U.S.
Constitution, as interpseted by our courts, We do not believe this would vequire any alteration to your established
protocols, as they do not give a specific time for bringing in the media witnesses,

We uge you to promptly consider and make this changs, and look forward to continuing to work with you in a
professional and respectful manner, Thank you,

Sincerely, _
Betsy Russell, president, Idaho Press Club, (RS
JAl30 endorsing this lefter: '
The Associated Press, The Post Register, The Idaho Statesman, Blackfoot Morning News, Newspaper
Association of Idaho, Idaho State Broadcasters Association, Idaho Press-Tribune

The information contained in this commmunication is infended for the use of the designated recipients named

above, If the reader of this communication is not the intended recipient, you are hereby notified that you have

received this communication in etror, and that any review, dissemination, distribution or copying of this

communication is strictly prohibited. If you have received this communication in error, please notify The
) and delete this email, Thank you,

Associated Press immediately by telephone at ¢SS
[IP_US_DISC]
msk dece60c6d2¢3a643810cf467d9a4938
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* MESSAGES IN AP/BXECUTION FOR: Chuck PHONEslips

Sent from my iPhone

Begin forwarded messa
Fromn: Jeffrey Ray
Date: November 15,
To: Rebecca Boone RIS
Subject: Re: Question for Director Reinke
Hi Becky:

The procedures were developed so that we would preserve the dignity of the offender. After discussing the
matter with Director Reinke and legal counsel we have chosen to follow the procedures as they are written,

Jeff Ray
Public Information Officer
mont of Corection

The informatlon contained in this e-mail message and any attachments may be privileged and confidential, If the
reader of this message is not the intended recipient or an agent responsible for delivering it to the intended
yeciplent, you are hereby notified that any review, dissemination, distributlon or copying of this communication
js strletly prohibited, If you have received this communication in etror, please fiotify the sender immediately by
replying to this e-mail and delefe the message and any attachments from your computer.

B11/15/2011 10:29 AM >>>

"Boone, Rebecca'@
Hi Jeff,

I alked to Director Reinke Friday evening about a possible issue with the timing of whet the media will be
brought into the execution chamber - there's a 9th Circuit ruling from 2002 (California First Amendment
Coalition ef al v, Jeanne Woodford et al, Case No, 00-16752) that found that In order to comply with the st
Amendment, the media/public witnesses must be able to view the execution from the moment the condemned
walks into the execution chamber.

The director said he was goitg to look Info 1t and that he may try to move up our entrance to the witness area by
20 minutes to safisfy that requirement. T just wanted to double-check and see if the issue was resolved, and if
there's anything ¥ can do to help, The Idaho Press Club is interested in this, and I've got folks asking me if if's
been figured out, Here's a link to the ruling, in case you need it:

htip://www. firstamendmentcoalition.org/handbook/cases/CFAC_v_Woodford.pdf

Thanks -~ I know you're completely slammed.

Best,

Becky

TRt e ST Sy

EXHIB]




PHONEslips

" MESSAGES IN AFEXECUTION FOR: Chuck

Rebecca Boone
101 S, Capitol Boulevard, Ste. 304
Doise, [D_83702

'The information contained in this communication is intended for the use
of the designated reciplents named above, If the reader of this
communication is not the intended recipicnt, you ave hereby notified
that you have recelved this communication in ervor, and that any seview,
dissemination, distetbution or copying of this communication is strictly
prohibited. If you have received this communication in erroy; iease B
notify The Associated Press immediately by telephone at (IR aE 0
and delete this email, Thank you.

[IP_US_DISC]

msk dece60c6d203a643810cf467d9a4938

ATTACHED FILES
winmail,dat




CHARLES A, BROWN

ATTORNEY AT LAW

November 16,2011

AND EMAIL TO: (R

Brent Reinke, Direstor

Idaho Department of Correction

Mark Kubinski, Depufy Attorney General
Idaho Department of Correction

1299 North Orchard Sitest, Sulie 110
Boise, ID 83706

David Hensley, Chief of Staff
Office of the Govemor

P.0. Box 83720

Boise, ID 83720-0034

Dear Sirg:

Tam legal counsel for The Associated Press, The Idaho Press Club, The Post Register, Blackfoot
Morning News, Idaho Statesman, Idaho State Jonmal, Lewiston Tribune, Newspaper Asgociation
of Idaho, Idaho State Broadcasters Association, and The Idaho Press Ttibune,

I am wriling you in regard to the seheduled exeoution of Paul Bzra Rhoades set for this Friday,
November 18, 2011, It appeass that Idaho's protocol condlicis with the law as set forth in the Ninth
Circuit,

There is a 20 minite window in Idahio's protocol that does not allow the media or any other witness
to the exceution fo view the entirety of the process. In this cage, witnesses will not be allowed to
view the condemned inmate being strapped down and the IV's being inserted.

As you know, there is a First Amendment right fo view ail aspects of the execution,

EXHIBIT |

324 Main 81, R.O. Box 1225, Lewlston, ID 83501
Ofifce (208) 746-9947 Facsimile {208) 746-5886




]
|

Brent Reinke, Director

Mark Kubinskl, Deputy Attorney General
David Hensley, Chief of Staff

Page 2

November 16, 2011

When Rebecca Boons, a newswoman for The Associafed Press, falked 1o vou, Director Reinke,
abount her concerns and the application of fhe Ninth Circuit case, you indicated you would review
the situation, Ms. Boone followed up with an email to Jeff Ray, the Public Information Officer for
the Idaho Department of Correction, on November 15,2011, againreiterating her concerms at which
fime Mr. Ray responded as follows:

The procedures wete doveloped so that we could preserve the dignity of the offender.
After discussing the malter with Director Reinke and legal counsel, we have chosen
to follow the procedures as they are wrilten,

'The purpose of this lelter is {o request reconsideration of that position, The Ninth Citenit case in
question is Califorstia First Amendment Coalition v, Jeanne Woodjord, 299 F.3d 868 (9th Cir, 2002),
30 Media L. Rpir. 2345 (Aug, 2002).

In that case the Ninth Circuit specifically dealt with the situation where "witnesses were not
permitted to watch Bonin {the condemned prisonet] as the guatds brought him into the chamber, tied
him down fo the gumey, inserted the infravenous lines and left him alone to await the warden's order
to dispense the chemicals, Rather, by the fime prison officials opened the chamber curtains,
permitting the witnesses to see Inside the chamber, Bonin lay motionless on the gumey, appearing
to be nsleep or sedated. (Bonin had not, in fact, been sedated.) The lethal chemicals were ihen
administered-without any announcement to the witnesses-and after several minufes, Bonin was
declared dead. The witnesses, therefore, observed Bonin as he died, but were unable to see the
processes leading fo that point.”

The Ninth Circuit Coutt stated:

The isstes presented involve the balance between the State's abilily to carry out
executions in a safe and orderly manner and the public's right to be informed about
how the State and ifs justice system implement ihe most serlous punishment a state
can exact from a eriminal defendant-the penalty of death,

The Court specificatly found that "we reach the questlon and conclude that the public does indeed
enjoy a First Amendment right of access fo view executions from the moment the condemned is
escorted info the execution chamber,"

3
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Brent Reinke, Director

Mark Kubinski, Deputy Attorney General
David Hensley, Chief of Staff

Page 3

November 16, 2011

In explaining its opinion, the Court specifically stated:

Independent public scrutiny-made pessible by the public and media witnesses to an
excontion-plays a significant role in the propet functioning of capital punishment.
An informed public debate is oritical in determining whether execution by lethal
injection comports with "the evolving standards of decency which mark the progress
of a maturing society." (citation omitted) To determine whether lethaf injection
executions are fairly and humanely administered, or whether they ever can be,
citizens must have relisble information about the "Intial procedures,” which are
invastve, possibly painful and may give rise to serions complications.

Much more is known today than when the rules were written about complications involvi ing lethat
injection, In 2008, the execntion of Romell Broom was halted after Ohlo prison awthorities spent an
unprecedented two hours frying to insert a needle, According to news accounts, Broom sald he was
stuck with needles af lenst 18 times, with pain o exeruciating he cried and screamed.

In Oregon’s Inst execution in 1997, there were also delays beoause the IV team had trouble finding
a suitable vein, Witnesses must see and hear the inmate's reaction and the staff disoussion to fully
evaluate the stafe's performance,

Please {nform Ms. Rebeeca Boono or My, Todd Dvorak, both with The Assoctated Press no later than
5:00 p.m. today, November 16, 2011, whether viewing during the 20 minute time period will be
allowed, Thoir email addresses are as follows: [ R

Thenk you for your consideration.

Sincers]

arles A, Brown
Aftorney at Law

CARwelb

(This facsimile consists of three (3) pages.)




PHONEslips

MESSAGES IN AP/EXECUTION FOR; Chuck

E-MAIL

Date: Wed, 16 Nov 2011 17:52:46 -0700
To: charlesabrown(@cableone.net

To: Charles Brown, Attorney at Law (SIS

Ce:  Rebecca Boone, Associated Press

Todd Dvorak, Associated Press {RNE ]

From: Brent D. Reinke, Divector

Date: November 16, 2011

RE: Request to view

Dear M, Brown,

Thank you fot your letter regarding your clents' desire to view all

aspects of the Novernber 18 execution of Paul Bzra Rhoades. The changes

you have requested at this late hour to IDOC’s execution procedures

would have a potentially disruptive effect on the entire process, Among

othet things, it could compromise the anonymity of members of IDOC's execution

team,

We ate aware of the Ninth Cireuit Court's ruling which you cite in your
correspondence. The ruling was based on facts unique to California.

In the months to come we shall review every aspect of Friday's

execution. As we do, we shall welcome your clients' input on how we can

improve this process,

Sincerely,

Brent D, Reinke, Director
TIdaho Department of Correction

11-16-11 4:53pm

F A R SR R BR ot T

EXHIBIT
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CHARLES A, BROWN

ATTORNEY AT LAW

November 17, 2011

VIA MAIL AND FAOSIM[LETO R

Brent D, Reinke, Director

|daho Departrment of Coirection

1298 North Orchard Street, Sulte 110
Bolss, |D 83708

Dear Mr. Relnkes:

Thank you for your emali of Novembsr 18, 2011. You Indlcate in your emall that my client
has madse this request “at this late hour to IDOC's exscution procaedures,” but it should he
notad that the appllcable Ninth Clrcult case Is a 2002 case and one would like to think that
IDOC's execution procedures would have beenh compllant with the clear case law of our
Ciroult,

You also indicate In your emall that the Ninth Clreult ruling . . , was based on facts unigue
to California.” 1 have to strenuously disagree with that position, The factual and legal
parallel of the Ninth Circult case Is direct and unguestlonably so, and our position in this
ratter [s exiremaly secure,

In your emall you indlcate that in the months to come you intend to review every aspsct
of Friday's execution, but it is my understanding that another execution has been
scheduled for February 2012, Thus, it would bshoove the procsss o have an Immediate
raview of IDOC's execution procedures so that reassurance can be glven that IDOC’s
procedures are compllant with the applicable Jaw, so that a "late hour” challenge ¢an be
avolded.

My clients have Indlcated that they do not want to Interfere with the Rhoades execution
with the understanding that a fimely and meaningful review process will procsed,

Could you please give me a fims line as to your proposed review process so that future
complications and challengss can be avolded.

EXHIBIT

324 Main 81, PO, Box 1225, Lewlston, ID 83501
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Brant D, Relnke, Diraclor
Page 2
November 17, 2011

Thank you for your conslideration.

Sincerely,

Ol Aloouny

Charles A. Brown
Attorney at Law

CAB:blr

{This facslinlle conslsts of two (2) pages.)

All of the pages comprising this facsimile transmission contain confidential or privileged
information from the law office of Charles A, Brown, This information is intended solely for use
by the individusl or entity named as the reciplent. If you are not the intended recipient, be aware
that any disclosure, copying, distribution, or use of the contents of this transmission is prohibited.
If you have recsived this transmission in error, please notify us by telephone immediately so we
may arrange to refrieve this transmisslon at no cost to you. Thank you for your assistance,

R
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STATE OF IDAHO
OFFIGE OF THE ATTORNEY GENERAL
LAWAENOE Q, WASDEN

Februgry 1, 2012

Charles A, Brown

P.0. Box 1223 '
Lewiston, ID 83501 S . . .

Via U.3, Mail and Facainiile: (S

RE: Media Acooss to Braoutions :

" Denr Mt, Browa:!

On behalf of Direotor Reinke and the Idaho Depariment of Comectlon {"IDOC"), thank you to
you and the media ropresentatives that attended the mooting on J anvary 24, 2011 o disenss the
Issue of media acoess to exeontions, ¥ beHlave flio mosting was benoflolal to both sides In tering

ofwnderstanding serch party's conoosns and perspootives,

As [ understand your clisnts’ position, you bolleye that the media witnesses should be allowad t6
view o exsoution proesss froin the time the offender {s brought nfo tho executlon shantber
intfl the pronovncensent of death, Itds iy further uiderstanding that you base your oljents®
position ox the Niuth Cirouit Court of Appoals’ opindon tn Clalifornia First Amendwment Coalition
V. Poodford, 299 F.34 868 (5 Cir, 2002), 1have reviewed the Poodford opinion and am aware
of the deolslon seached by the coust based on the fasty and avidence progented in Celifornda, Ris
the IDOC's position, however, that there ave severnl distinotions nalqus ko Tdaho, which
distingulshos daho’s exeoution process from the Califomia process oousidered by the cowt.

——-———hdditionallythe ID OC bellevos-thats-exsouiiongprotonol,Standard Operathie Broceduys.—
T T I8302.0%001 (Y90 135 deqiately balanest-the-publiatssight-o witness executionsavith
the IDOC’s'need to ousry out its siatmtory obligatlon In a sufs aad professional manner, while
malntainibg respoot and digity for «ll partios Involved, Thovefors, after due consiferation, the
IDOC hag deterrained that ita oxecution proosss ux cumently outlined in SOP 135 providas the
best wanner for 1t to meet its Tesponsibilitias, As sueh, your ofients’ request for modification of

SOP 135 {5 respectfuily denied,

Orinting) Law Dslelon, Reparimint of Gorrention R AR TR R
EXHIBIT

1299 North Qichard, Sulte £10, A, Box 83720, Rclee, Ideho B3720-001
Telophonot (203] 6582097, FAX: (303) 947-7435
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Jeff Ray, IMOC2IO
Todd Dvorak [
Rebepoa Boons}

Chayles A, Brown
Fabyuary 1, 2012
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