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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT.OF THE. ...

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DEFENDANT(S).

JIM BRANNON, )

i
PLAINTIFF, ) CASE NO. CV2009-10010

)

Vs ) MEMORANDUM DECISION

)

CITY OF COEUR D'ALENE, )
)
)
)
)

ISSUES

This is an elaction contest case pursuant to ldaho Code Section 34-2001.
The fesues presented are (1) whether there were sufficient illegal votes cast to
change the outcome of the election and justify the Court in sefting aside the
electlon results under Subsection (5); (2) whether there was an error in counting
the votes sufficlent to change the outcome of the election and justify the Court in
setting aslde the electlon results under Subsactlon (€); and, (3) whether there
was any evidence of malconduct supporting the Motion to Amend filed by the
Plaln{iff soeking to set aglde the electlon under Subsection (1).

L ILLEGAL VOTES

On the lssue of illegal votés under Subsection (5), Plaintiff listed, as
required by Section 34-2017(b), twenty-two (22) potential lllegal voters. Eleven
(11) were qualified voters who were registered to vote and did cast a.ballot. Ten
(10) of these were absentee voters, and one was a registered qualified voter who
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voted at the polls on election day. Although there are some irr_egularltles as to
how nine (9) of the absentee ballots were received or the form of the return
envelope, no claim was made at trial that any of these votes were illegal. As {0
the 10" absentee vote (of Patricia Harris), no evidence was presented that the
voter voted twice. As to the one election day voter, (Marte Chamness), the Court
has determined Chamness to be a legal voter.

 Of the remaining eleven (11) individuals listed by Plaintiff pursuant to
Sactlon 34.2017, Subsection (b), as allegedly illegal votes, the votes of six (6)
voters have been found to be illegal. The votes of Nancy White, Dustin
Alnsworth, and Gregory Proft have been deemed illegal and for whom the vote of
each was cast was determined by stipulation. Two of those votes were for
Kennedy, and one was for Brannon, Thersfore, the vote difference betweén

Brannon and Kennedy has been reduced from five to four.
Thers remaln three illogal voters who testified as to how they cast their

‘vote. They are Susan Harrls, Ronald Prior, and Rahana Zellars, The Court has

not yet made a determination as to how they voted. Susan Harrls and Ronald
Prior both testified that they did not recall who they voted for. Rahana Zellars
testified that she bslieves she probably voied for Kennedy.

With regard fo Susan Harris and Ronald Prior, the only evidence that
contests their testiﬁony that they do not remember who they voted for s the
impeachment testimony by an investigator who interviewed them following the
election. The investigator testified that both individuals Indicated to him that they
voted for Kennedy. However, the investigator testified that when he flrst
contacted sach of those two individuals, they both stated that they did not recall
who they voted for. It was durinQ continuing questioning by the investigator that
statements were made about how they voted. |

Both individuals testified at frial that the private investigator's statements
that they had told him that they had voted for Kennedy were not an accurate
summary of their comments to the investigator as to the frue nature of their
knowledge. The Court finds the testimony of each that they do not remember to
be credibla. It is therefore unnecessary to rule on the legal issue raised by the
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defense that the impeachment testimony Is not substantive evidence and cannot
be used as 2 matter of law to determine that Harris or Prior voted for one
candidate as opposed fo the other. The Court concludes that Susan Harris and
Ronald Prior are credible with regard to their in-court testimony which is that they
do not recall for whom they voted in the Kennedy-Brannon race.

Rahana Zellars testified that she was uncertain as to her vote, but she
also testified that she thought she probably voted for Kennedy. A statement that
someone thinks they "probably” voted for someone does not necessarily mean
onhe is certain enough to swear under oath as to whom they may have voted. The

 statement that one “probably’ voted for a candidate could be immediately

folowed by another statement that the voter is nonetheless not at all sure.
Certainly one who thinks something might be probable may be unwilling to swear
under oath that it is in fact true. However, the nature of Rahana Zellars'
testimony, and the way she gave if, with the apparent degree of certainfy upon
which she stated her “probabillty” of having voted for Kennedy, causes the Court

to conclude that she did In fact vote for Kennedy. While the reasons given (she

thinks she voted for Kennedy because she always votes for the Democraf) are
not clear to the Court, since the race was nonpartisan and no party affillation was
shown on the ballot, nonetheless the Court finds that, for whatever reason, Ms
Zellars was comfortable enough about the degree of the probabllity of her
tecollection that the Court ¢an find that her statement that she probably voted for
Kennedy ls a correct statement of how she voted.

Regaiding the aforementioned three (3) llegal votes In question, the Court
finds that two cannot remember how they voted and one voted for Kennedy. This
raduces the vote total for Kennedy by one, so the vote difference is now three
(3).

The above discussion still leaves still five (5) individuals as potential illegal
voters pursuant to Subsection (b). These are five (5) UOCAVA voters. (Paquin,
Farkes, Friend, Dobslaff, and Gagnon). The Court has determined Dobsloff to be
a legal voter, pursuant to the applicable UOQCAVA criferia.
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With regard to Paquin, Farkes, Friend, and Gagnon, there is the threshold
issue of the legality of their residence. Defendants claim the residency issue Is
moot because there is no evidence as to how any one of the four voted. Even if
all were found to be illegal residents, because there is no evidence of how they
voted, any illegallty of their residence cannot impact the outcome of the election,
and is therefore Irrelevant.

Nonetheless, the issue of UOCAVA votes by Paquin, Farkes, Friend, and
Gagnon arguably relates to alleged Trregularities in the election process. The
Court will therefore examine the legality of the residence of the four (4)
individuals to determing the legality of thelr voter status.

‘As to Monlca Paquiln, there was essentially no evidence other than the
fact that sho was no longer living at the Coeur d'Alene address given. However,
under UOCAVA, Paquin was legally entitled to vote absentee. She was living
overseas and had listed her last place of abode as her place of voting. She did
not testify at trial, nor was there any evidence that would Indicate that she was
living abroad other than temporarily. Therefore, thers ls no evidence In the record
for the Court to find her vote lllegal.

With regard to Kimberly Gagnon, the testimony at trial established that she
is a spouse of a current mgmber of the military and is a legal voter under
UOCAVA. The evidence at trial only further supported hér legal status to vots

ahsentee pursuant to her UOCAVA application.
With regard to Friend, he listed a commercial office as a residence

address on his UOCAVA paperwork. The commaercial nature of the address was
sstablished by evidence introduced during the trial. The fact that the location is a
commercial space was not evident from the voter information. Apparently, the
building was formerly a residential house, and has been converted to office
space. Again,-under LUOCAVA, Friend was living abroad and entitled to list Coeur
d'Alene as his vofing residence as long as that was his last place of residence.
While there may be an issue over listing what is apparently a commercial space
when asked fo list a residential address, there is no evidence showing that he
was not a qualified voter and legél resident of the City of Coeur d’Alene prior fo
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moving abroad. Friend did not testify. Therefore, under the UOCAVA criteria,
there Is no evidence upon which the Court could make a finding that he was an .
ilegal absentee voter,

As to Farkes, no evidence was submitted during trial disputing her
UOCAVA status as a legal voter. The UOCAVA paperwork submitted to the
County shows that Farkes met the UOCAVA criteria, and the Court finds Farkes
to be a legal voter. Mr. Hurst's oplnion that Farkes was a legal voter, even though
that opinion was based solely upon her registration and UOCAVA application, is

therefore correct. .
Therefore, the Court finds that Paquin, Friend, Gagnon, and Farkes, were

legal voters.

While the Court understands the Plaintiffs concerns over election officials
relying upon the UOCAVA criterla to qualify absentee voters, the County is
simply following the law. The Court does not find there was an obligation on the
County to check the address listed by Friend {0 see whether it was & commercial
location or a residential location. A failure to Investigate the accuracy of the
information submitied for UQCAVA status Is not any kind of irregularity By
election officials. There is no duty to investigate. Any failure fo do so does not in
any way conhstitute an irregularity. This Court can hardly find the County at fault

when it relied on the UOCAVA criteria.
While Plaintiff did not prevail on the UOCAVA Issue to establish illegal

votes, the Plaintiff does raise legifimate concerns. The Court held on reviewing
Dobslaff's status that meeting the UOCAVA criteria for valld absentee votes for
federal and state elections would also satisfy the requirement for municipal
elections. As Plaintiff points out, the statute regarding the municlpal residency
requirement is slightly different than for federal or state. The Court ¢ould find no
applicable case law, and held that UOCAVA was meant fo be applied equally to
a cifizen's right to vote absentee, and that therefore this Court would not
differentiate the right to vote absentee based upon whether an election was

| federal, state or municipal. The issue will remain unsettled without further
clarification by elther a Jegislative body or appellate court.

L)
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The Court concludes that Paquin, Friend, Farkes and Gagnon are legal
voters. The final tally of the twenty-two (22) individuals listed as alleged illegal
voters pursuant to Section 34-2017(b), after striking the votes found fo be illegal,
leaves Kennedy with three (3) votes more than Brannon. The illegal votes
recelved are Insufficlent to change the election result. |

il. ERROR IN VOTE TALLY
(a) In Person Voters

Plalntiff has presented evidence as fo certain unknowns regarding in
person voting on election day. For example, Plaintiff points out that for fifty-three
(53) votes at the polls on electlon day, no record exists as to whether the voter
received a City or County ballot, Plalntiff argues this inadequacy of record
keeping Is an Irrogularity which justifies the Court In finding the vote tally
untrustworthy. |

There Is no evidence that any of the fifty-three (53) in person votes were
by unqualified voters. A failure to keep a record s not proof of an illegal vote. The
burden on a party challenging an election result is to prove facts that would have

" made a difference. There is simply nothing in the record that would support any

finding that any of these fifty-three (53} in person votes were illegal or that, even

assuming there were illegal votes, such votes were cast in & manner that would

have made a difference.

The issus of the inaccuracy of the vote tally is limited to the dispute over
the count of absentes votes. (daho law holds that irregularitles in election
procedures do not disenfranchise legal voters. The evidence regarding In person
voting, if it demonstrates any irregularities, doas not in any way cast any doubt
on the validity of the in person votes, (other than was discussed in the above

section regarding alleged illegal Vc:tes)}
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(b) Absentge Ballots Cast

The allegéd arror Is that the final tally of absentee ballots cast (2,051), as
adepted by the Clty In declaring electioh results (Plaintiffs Exhibit 86), is a larger
number than the number of absentee return envelopes actually received. Since
each return envelope contalns only one ballot, Plaintiff claims that there must be
an error in the vote tally, becauge the County ran more absentee ballots through
the machine than the County had actually received from voters.

Where the alleged error is that there were more ballots counted than there
were voters, it is not necessarlly required to establish how the “extra” ballots

were voted. How the votes, if any, were cast on the alleged “extra” ballots cannot

be determined. No voter ever existed, and no Inquiry can be made. Under the
Subsection (5) alleging illegal voters, it is necessary to determine how the illegal
votér voted, so a determination can be made as to whether the illegal votes
made a difference. Under Subsection (8), the test Is not a mathematical count,
but whather there were “extra” ballots counted In an amount great enough that
the votes could have made a difference. By way of lllustration, if 1,000 people
voted in an election and 2,000 ballofs were counted, and candldate A had 1,001
votes and candidate B had 999 votes, a court could declare a hew election based
on an error in vote counting (1,000 ballots that did not get cast by voters were
erroneously counted as votes) that made the difference in the outcome. This
conclusion could properly be made under Subsection (6), even though no
determination could be made as to how the 1000 exira ballots were In fact voted.

In this case, Plaintiff claims that in a 6,370 vote election, of 2,051
absentes ballots cast, ten (or more) were not ballats that voters filled out. Even if
only the absentee vote is considered, an alleged ten extra ballots would be only
% (one half) of one percent of the 2,051 ballots. Nonethe}ess, in a five (5) vole
electlon, (out of 6,325 votes counted), although no one could know how the
allaged ten or more "exra” ballots were filled out, the Plaintiff's claim raises the
mathematical possibillty that if all ten ballots contained votes for the race in
question, and If all ten votes were cast for the winner, then the error in counting
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these extra baliots in the vote tally made the dlfference in the election. Tharefore,
this allegaﬂon states a claim that requires a trial. (The same issue over counting
more ballots than there were voters could arguably be addressed as an
irregularity constituting malconduct under Subsection (1), but the Court has ruled
that this issue is more properly ralsed and decided under Subsection (6).)

The Court finds Judge Marano’s ballot count of 2,051 for physically
existing absentee ballots to be accurate. The 2,027 ballots, in boxes 3-A, 3-B,
and 4 which were run through the machine, were counted by Judge Marano on
June 22. 2010. The seventeen (17) dupficate baliots which were run through the
machine were counted by Judge Marano on July 2, 2010. The seven (7) write-Ing
were valid ballots which were run through the machine and were counted by
Judge Marano on July 14, 2010. The sum for ballots cast is 2,051,

Plaintif’s Exhibit No. 85 is a County generated document for the City
General Election printed on November 4, 2009. It shows 2,051 absentee ballots
sast In the city election. The County then prepared a document (Plaintiff's Exhibit
No. 86) fo present to the City for the purpose of the Clty Council accepting the
slection results. Plaintiffs Exhibit No. 86 stafes the humber of absentee ballots i
2,051. The City accepted that number when accepting the reaults of the election

as presented by the County election officials.

(c) Discrepancy Between Absentee Ballots Cast and Absentes Ballots
Recelved
Tha central issue at trial was whether the Plaintiff has established that the

County’s figure of 2,051 absentee ballots cast was greater than the amount of
ofs actually received, and, if so, what was the amount of the
discrepancy. |

Plaintiff argues that there are various documents in the record that
establish that the actual number of absentee ballots received was substantially
less than 2,051, Whlle the number of votes cast will logically be less than the
number of ballots (many voters may not bother to vote on all offices or Issues
appearing on a ballot), where ihe number of ballots run through the voting
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machine exceeds the number of ballots actually received from voters, there is the
potentlal that votes have been counted and included in the final vote tally that
were on ballots that had not been filled in and voted by actual voters. The greater
the number of “extra” ballots, and the closer the election, the greater the potential
for “extra” voles to change the outcome of an election.

Plaintiff's clalm Is that records in evidence show that the machine count for
absentee ballots cast is greater (perhaps ten (10) more) than the number of
absentes ballots that the County actually ever received. In an election declded by
five (5) votes, Plaintiffs claim that the frue number of valid absentee ballots
actually received from votera may be substantially less than the 2,051 ballota
shown as cast on the final vote tally raises a meritorious issus. Although thera s
no way to tell If the "extra” ballots resulted in "extra” votes for a certain candldate
in the race in question, the potential exlsts: Although no one could ever know
how an “extra” ballot was voted, Plaintiff argues that, since the election was
decided by only five (5) votes, and glven various other irregularities, a new
election should be held.

The allegation of more ballote having been counted than ballots received
raises a potentially meritorious issue as to the accuracy of the volte tally. And
when the vote difference is five (5), this alleged discrepancy of fen or more
"extra" ballots may be large enough to arguably have made a difference,
depending upon all the circumstances. '

As cons.istent[y pointed out by Plaintiffs counsel, the problem is that if ten
‘or more ballots are included in counting the final vote tally, which such ballots in
fact were never filled in by a voter, a recount is of no help. The ten ballots that
should not be counted ars automatically inciuded In the recount, and the recount
will simply repeat the mistake. The statistical data of the recount does not
produce any informafion. |

The Court holds that, if there were ten or more ballots counted, which
were "extra” ballots in fact never sent in by a vofer, then the potential of ten
exfra” votes could be sufficient in a five vote election under Subsection (8) fo

MEMORANDLIM DECISION
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establish an inaccurate vote count that made a difference, depending upon all

the circumstances as shown by the evidence at trial,

(d) Absentee Return Envelg‘ pas

The Court finds that the number of 2,051 is an accurate count of ballots
actually ran through the machine (absentee ballots cast). The evidence at trial
was undisputed that there was only one absentee ballot contained within each
absentes return envelope recelved. The dispute is about the number of valid
absentee return envelopes that the County actually received from voters.

During the litigation, the County produced 2,086 absentee return
envelopes, which Judge Marano counted. Four of theso, for some reason, could
not be determined as Clty or County. Judge Marano subtracted all four, arriving
at a fotal of 2,082 absentee return envelopes received. At frial, the County
preaented evidence that thirty-two (32) of the refurn gnvelopes presented to
Judge Marano were from the County. The Court finds that the County has
physical custedy of 2,050 valid absentes return envelopes recalved for the City

election,

The discrepancy aver the number of valid absentee return envelopes
received Is created by the existence of the Secretary of State database. This is a
system for the entire State, under the control of the Secretary of State's office.
Each county Is required fo participate. It Is a centralized system, designed to
provide up to the minute data on reglstered voters in the State of Idaho. The
Secretary of State database shows voter Identification, voter name, absentee
code, residence address, mailing address, precinct, request date, [ssued date,
raceived date, and, if voided, the reason.

The database depends upon each County to input the data. The database
for absentes ballots cast in the 2009 City of Coeur d'Alene election was Inputiad
by Kootenal County election workers. |

The entrles of mast importance in this case are the request date for the
absentee ballot, the lssued date, the received daté, and whether the ballof In the
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raceived envelope was voided. This information tracks the record that the
election official Is to keep pursuant to Section 34-1011, Idaho Code, (or 50-451).

As testified to by Mr. Hurst, a data entry system only provides information
based upon the entries of data into the system. If the data Is bad, or the entries
are inaccurate, the usefulness of the information produced by the data entry
system is reduced. |

There are soveral differant versions from the State's database which are in
evidence, One Is dated November 6, 2009, Plaintiffs Exhiblt 5. Another le dated
November 16, 2000. A third is dated November 24, 2009. The fourth ls dated
August 19, 2010. The most Important is the November 6, 2008, database.
(Plaintiffs Exhibit 5). Mr. Hurst testified that, of all the databases, that would
prabably be the most accuraté. Furthermore, it is the November 8, 2008,
database that prompted Mr. Spencer's inquiry about the apparent dlscrepancy
between the 2,051 tally of total absentes ballots cast in the City Canvass and the
2 047 absentes return envelopes ballots received as shown on the November 6,
2009, database. Furthermore, it Is Plaintiffs Exhibit 5 that shows that, after
deducting out the voided entrles, the total of valid absentes return envelopes
drops to 2,042, Plaintiffs Exhibit . Slnce the November 8, 2009, database
shows that one entry was mistakenly made Mice, this number drops to 2,041,
the number probably most often referred to during the frial.

The potential of “exira” votes Is based upon the City tally showing 2,051
absentes ballots cast, when the November 6, 2009, Secratary of State database
shows only the 2,042 valid absentee envelopes returned, This has been in this
case since the filing of the Complaint. Subtracting for the discovered duplication,
the 2,041 figure for absentee return envelopes, or the potential of a ten (10) vote

dlstrepancy, was established during trial.
The Court does not find the databases other than Plaintiff's Exhibit 5 fo be

very useful. The system is in real time, so the further & database is removed from
the date of election, the less reliable. The August 19, 2010, data base is
ap'parenﬂy from a different search parameter, which merely underacores the fact
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that the answer produced by the Secretary of State's database changes,

depending upon when and how the question is asked.
Furthermore, relying upon the database system is not Justified, because,
as Mr. Hurst testified, the system is only as good as the data entries. If any entry

“is omitted or duplicated, the data system simply reports invalid informatlon.

Mr. Hurst was quite clear that the State's database system was not
intended to replace the record that the law requires the election officials to create
and retain. However, Ms, Beard seemed to be under the impression that the
Secretary of State database was in lieu of the County keeping a Section 34-1011
report and that the database was the only report the County had.

Ms Beard, however, also testified she relied upon the machine count
shown on Plalntiff's Exhibit 85, and not on the database, because the database
was not accurate. Furthermore, Ms Beard testified daily reports of the absentee
ballots were made. Me Beard appeared to be testifying that the County had the
required information to make the report, but did not need to independently
produce the report, and could Instead provide a copy of the State database as
the “record”.

- Praviding a database known to be Inaccurate, and then not being able to
provide the Section 34-1011 record addressing the discrepancy when noted by
an inquiring citizen, has been a factor In this litigation. ), when a cifizen
requested a report on November 6, 2009, regarding the November 3, 2009,
election, the County had produced the record showing 2,061 absentee ballots
cast and the 2,050 absentee return envelopes recelved, the issue of the one
missing absentee return envelope could perhaps have been rasolved.

There was no evidence produced at trial showing thet the stack of 2,050 |

retumed envelopes does not include all 2,041 valid names on the November 6,
2000, database report. The record contemplated by Section 34-1101 turns out to
bo the stack of 2,050 absentes return envelopes. The nine () names that do not
appoar on the State's database would be on nine (9) of the return envelopes that

physlcally exist in the custody of the County.
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The Court is well aware that there Is no Sectlon 34-1011 report in
evidence, and that there is no such report becauss no report was made. If such a
record existad, that record could have been compared to the Secretary of State
database. Instead, the 2,050 absentee return envelopes were apparently not
available to the Plainiiff prior to discovery responses In July 2010.

In fact, the 2,050 is the number arrived at during the September trial by
subtracting the thirty-two (32) retumn envelopes identified by the County as being
County ballots from the 2,082 figure counted by Judge Marano.

The comments about the timing of disclosures of documents constituting a
record is not a criticiam by the Court of any of the parties (including the County)
or their atiorneys. Election litigation is very complex. The statute has been on the
books sincé 1890, before women had the right to vote. TImes have changed-
Litigation under the Idaho Rules of Civil Procedure bears no resemblance to
litigation in 1880. Society Is much more mobile. The statute requires a trial in
thirty (30) days, which In modern day society and modern day litigation has
proved unworkable, at least In this case. The Court finds the parties and counsel
did their best in litigating a difficult case.

Nor does the Court fault the County election officials regarding the Section
34-1011 record. Rellance upon the Secretary of State database s
understandable, and the database g accurate enough that only in an extremely
close election could any di'screpancy create an lssue. Having listened to six days
of testimony, the Court is impressed by the complexity of the election process,

and at how well the County ran the election. Notably, there was no evidence at

trial, including any testimony from the Secretary of State’s office, as to how just
exactly County election officials were fo create and maintain this record in
municipal elections. Nonethelsss, the fact that thls determinafion of what the
record would have shown can only be made after six days of trial underscores
the need for election officials to maintain the statutorily required record.

In short, the Court finds that the discrepancy between the 2,041 return
envelopes shown on Plaintiffs Exhibit 5 (November 6, 2009, database) and
2,050 return envelopes physically counted by Judge Marano [s most probably
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explained by the failuré to input the nine (9) envelopes in the stack of 2,050 along
with the names that do appear on the list of 2,041 valid absentee refurn
envelopes shown on the Secretary of State’s November 6, 2009, database.
Plaintiffs Exhibit 5. The Plaintiff bears the burden of proof, and there is no
evidence before the Court that the nine (9) envelopes in the stack of 2,050
absentee return envelopes kept by the County are anything but absentee return
envelopes of valid absentee voters. Thers Is no evidence that nine (9) of the
envelopes in the stack of 2,050 bear hames of people other than qualified voters
who actually voted. | '

 The Court finds that the County did receive 2,061 absentee return
envelopes with each envelope containlhg one valld ballot, Whather the missing
retumn envelope was lost, or was mistakenly left out of the City stack and put in
the County stack, is not in the record of this trial. Whether the missing return
envelope is one of the four return envelopes that could not be determined as City
or County but were all removed and subtracted by Judge Marano from the 2,086
counted in order to come to 2,082 is not known. Despite the absence of a
Section 34-1011 record, the Court finds that County election officials performed
woll and In good faith. The Court finds that the most likely explanation for one
missing return envelope is that it got lost through clerical error, and that the
County dld In fact count 2,051 valid absentee ballots sent in by 2,051 valld
absentes voters,

The fact that there is one missing absentee return envelope is simply
insufficlent for the Court fo find an error in counting the vote. Even though thers
is an “extra” ballot (In the sense that thera is one more absentee ballot than there
is absentee return ballot envelopes), the evidence causes the Court to conclude
that it is the return envelope belng misplaced, and not a ballot that a voter never
cast being counted, that explains the discrepancy between 2,050 and 2,051. This
is particularly true where there Is a complete absence of evidénce, or even a
suggestion, as to how an “extra” ballot could have bean created, by whom or

why.
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The existence of more absentee ballots cast than absentee return
envelopes physleally existing In the custody of the Gounty election officials does
not, on the facte of this case, create an error in tallylng the vote that would have

changed the outcome of the election,

III. ALLEGED IRREGULARITIES DO NOT CONSTITUTE
MALCONDUCT

Plaintiff has asserted through a continulng motion to amend the complaint,
that irregularities in the election process amount to malconduct, raquiring this
Court to set aside the election. ldaho case law regarding malconduct in
association with electoral procédure is limited. However, a review of these cases
reveals that irregularities must be sufficient and substantlal enough to have
potentially changed the outcome of the election, such as through fraud or lllegal
voting, for such irregularities to constitute sufficient grounds to set aside an

election, .
in Chamberlain v. Woodin, 2 ldaho 642, 23 P. 177 (1890), the court

provided a working definition of malconduct:

Our statute does not define what constitutes malconduct of the officers of
electlon, but it must be held that any proceedings which result in unfalr
oloctlons, that deprive the qualified elector of the opportunity of peaceably
casting his ballof and having it counted as cast, or that permit illegal votes

to be cast and counted, are within the stafutory provisions.

/d. at 645, 23 P, at 178, The Court therein determined that the malconduct,
preventing legal votes, In conjunction with allowing ilegal votes, justified the trial
court's declaration of & new winner in the election. /d. at 850, 23 P. at 180.
However, Chamberlain Is highly distinguishable. The acts constituting
malconduct Included the arrest of legal voters, ilegal votes, threats against legal
voters who challenged lllegal voters, Intimldation of legal voters, and similar
behavior. /d. at 645, 23 P. at 178. Here, such, blatant and fraudulent elective
practices are neither present nor alleged. Additionally, the potentially large
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volume of illegal votes played a role in the Court's determination where, as here,
the alleged illegal voters were Identified before the Court and evidence submitted
during trial, and, as explained in this memorandum, the illegal votes were not

sufficient in number to independently result In @ new election or reversal of the

election results.
Iregularities alone, without proof of fraud or corruption, have nof been

held sufficient in the State of Idaho to be considered malconduct for which an
election should be set aside, nor was counsel able fo provide the Court with

- authority o the contrary.

In Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P.3d 872 (2000),
the court expressly held that “[a] showing that election offlclals falled to follow
every election procedure precisely, without more, is insufficient under 1L.C, § 34-
2101(1) [to show malconduet].” /d. at 504, 20 P.3d at 688. Therein, the court
relected as malconduct a number of iregularities, including ten lllegally counted
votes, the fallure of election officials to place time stamps, date stamps, or names
and addresses of persons delivering absentee ballots, the failure of an election
official to keep-track of the number of ballots from prior elections taken from and
then returned to a warshouse, discarding voter sequence cards, and the
changing of poll books after the canvass to ensure absentee voters received
credit for voting. /d. at 503, 20 P.3d at 888, |

Similarly, Ball v, Campbefl, 6 daho 764, 59 P. 559 (1839) involved many
iregularities which appellant/contester argued were sufficient to declare him the
winner of the election. There, Irregularities Included, among other thmgs
individuals voting outside of a private, enclosed space such that spectators could
view for whom votes were cast, voters dlscussing candidates with one another at
the polls, voters sharing voting stalls, voters procuring ballots and subsequently
leaving the enclosed space and the building without voting and while still in
possession of a ballot, and one person was allowed to vote without being
registered. Id. at 756-57, 59 P. at 560. Thereln, the Court explained,

[blefora the court will assume to set aside the expressod will of & majority
of the electors, it should well be satisfied that there has been such a
disregard of the provisions of law enacted for the conduct of elections as
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taints the entire poli with fraud. It Is not every irregularity that will justify the
court in invalidating the poll of an entire precinct.

Id. at 758, 58 P. at 560. The court continued:

Should 2 judge of election, after his attention had been called o an
infraction of the law, refuse or neglect to proceed at once against the
derelict then, indeed, might there be some ground for charging him with
malconduct. But to say that a judge of election is guilty of malconduct
because of the commission of irregularities (and none of the acts charged
in the complaint amount to more than irregularities, except the voting of
one person . . . without being registered) of which he did not have, and
cannot reasonably be supposed to have had, any knowledge, when such
charge involves such serious consequences as the disfranchisement of
many hundred voters, is 2 proposition we cannot entertain.

Id, at 769, 59 P. at 561. Therefore, the Court held that' the trial court properly
sustained a demurrer to appellant's complaint, as such complaint did not
sufficiently set forth specific facts to warrant the refief therein requested. /d. at
760, 59 P. at 860,

Assuming, wlthout declding, that it is possible for cumulative irregularities
a;iart from any showing of fraud or corruption to provide a court with discretion to
set aside an election, such Is not present here. Here, a number of election
procedure Irregularities have been alleged, Including aliowing illegal votes and
errors in taking the vote tally and keepling records. Neither Idaho case law, nor
any argument by counsel, provides authority for thls Court to cumulatively freat
such 'irregularities as an independsnt grounds for finding malconduct and thus
set aside the election, particularly when the alleged acts are exclusively acts of
the County, which Is not even a party.

Plaintiff cites Nelson v. Big Lost River Irrigation Dist., 133 |daho 139, 983
P.2d 212 (1999) as support for the proposition that cumulative Irragularitles
provide grounds for a court to conclude that the election process was not “falr”,
and, particularly where the election outcome is close, for the court to step In and
set aside the election and let the voters decide, This Court views the holding of

Big Lost River very differently.
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In Blg Lost River, the appeliant had lost the November 5, 2006 election by
two votes (241 to 239). The appellant brought sult on December 30, 19986, Trlal
was held by Judge Moss on February 12, 1997. At trial, Judge Moss found that

qualified voters had been turned away from vofing by electlon Judges' Improper

challenges. Of the identified voters who had not been able to vote, ten testified
for whom they would have voted. Judge Moss found three mere would have
voted for appellant rather than respondent. As the result of the trial, the appellant

(the loser, with only 239 votes) was therefore found to be the Ieading vote getter,

with 245 votes compared fo 242 for respondent.
The trial court deciared the election contest between appellant and

respondent void, refused to declare a winner, and ordered a new election
between the two. At the second election, held on May 27, 1997, the respondent

was again elected. On August 19, 1897, appellant filed an appeal.
The issue on appeal was whether the trial court had discretion to order a

new elsction. If the trial judge was in error in refusing to declare a winner

following the trial, the appellant (the loser at the November 1996 election, 241 to
239, and also the loser in the second election on May 27, 1997) would be able to
argue he should be declared the winner, based upon the vote count at the
February 1997 trial of 246 for appellant and 242 for respondent.

The Supreme Court held that the trlal court had discretion to order the new
slection, when the number of votes had been found at trial to be sufficient to
change the result. Blg Lost River only addresses the issue of the trial courf's
discretion to refuse to declare a winner and order a new trial as a remedy, after
the court has declared the electlon void based upon the vote count determined
by the court at trial. Big Lost River does not stand for the proposition that, even
though the lllegal votes do not change the electlon outcome, a court can
nonetheless set aside an election based upon cumulative irregularitlea.

This Court has denled the motion to amend' on the grounds the County
was not a party. However, this Court finds that there Is insufficlent evidence In
the record as a matter of law to find malconduct, and that the motion fo amend
can also be denied on the alternative grounds that, even if the County were a
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parly, the Iregularities alleged in the proposed amended complaint simply fail to
state a claim for malconduct under § 34-2001(1).

CONCLUSION

The Court concludes that there were Insufficlent illegal votes cast fo
change the outcome of the electlon. The Court concludea that there was no efror
in counting votes that would change the result of the electlon, The Court
reaffirms, on alternative grounds, it denial of Plaintiff's Motlon to Amend. The
Court confirms the election result of Mike Kennedy's election to Seat #2 on the
City Council for the City of Coeur d’Alene in the November 3, 2009, Municipal
election. '

Counsel for defeneif_gt Kennedy may prepare an appropriate Judgment.

DATED this ___5  day of October, 2010.

C Qg . —

CHARLES W. HOSACK
DISTRICT JUDGE
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