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Before the
OFFICE OF THE CITY ATTORNEY FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554
In re Petition of File No. CSR-8859-E
Comecast Cable Communications, LLC Spokane, Washington

Opposition to Effective Competition
Petition in Spokane, Washington

To: The Chief, Media Bureau:

OPPOSITION TO PETITION FOR SPECIAL RELIEF
BY THE CITY OF SPOKANE, WASHINGTON

The City of Spokane, Washington (“City”), hereby respectfully submits the
following comments in opposition to Comcast Cable Communications, LLC’s
(“Comcast”) Petition For Special Relief (“Petition”). The Petition seeks to revoke the
certification of the City to regulate Comcast’s basic cable rates under a finding that
Comcast’s cable system in the City is subject to effective competition pursuant to Section
623! of the Communications Act of 1934, as amended (the “Act”). The Petition should
be denied because Comcast has failed to meet its burden of affirmatively rebutting the

presumption against the existence of effective competition.

L Background

On November 21, 2013, Comcast submitted to the FCC a “Petition for Special

Relief” requesting that the FCC revoke the City’s authority to regulate Comcast’s basic

! Codified at 47 U.S.C. § 543(1)(1)(B).



cable rates pursuant to a finding that it is subject to effective competition as defined
under the Section 623 of the Act. Section 623, as amended by the Telecommunications
Act of 1996, has four tests for determining whether effective competition exists.
Comcast, in its Petition, asserts that it has met the second test for effective competition
justifying an order exempting Comcast from further rate regulation imposed pursuant to
Section 623. The second test, often referred to as the “Competing Provider Test”, finds

effective competition to exist when the franchise area is:

a. served by at least two unaffiliated multichannel video
programming distributors (“MVPDs”) each of which ofters comparable
video programming to at least 50 percent of the households in the
franchise area; and

b. the number of households subscribing to programming services

offered by multichanne!l video programming distributors other than the

largest MVPD exceeds fifteen percent of the households in the franchise
2

area,

According to the Commission’s rules, “[i]n the absence of a demonstration to the

contrary, cable systems are presumed not to be subject to effective competition.”

Comcast bears the burden of rebutting this presumption.4 Moreover, the Commission has
determined that it “will use those household and subscriber figures proffered in the

5

pleadings that are most adverse to a finding of competition.”” Thus, where a cable

operator and a local franchise authority submit conflicting evidence based on zip code

2 Telecommunications Act, § 623(1)(1)B), 47 U.S.C. §543(1)(1)(B); see also 47 C.F.R. §76.905(b)(2).
Emphasis added.

347 CFR. §76.906.

g 47 C.F.R. § 76.907 (b) (““ [t}he cable operator bears the burden of rebutting the presumption

that effective competition does not exist with evidence that effective competition, as defined in

§ 76.905, exists in the franchise arca. ).

> Tyi-Lakes Cable, Monument, Colorado, 12 FCC Red. 13170, 13179-80 (Cable Servs. Bur. 1997); see also
Falcon Community Ventures L L.P. d/b/a Falcon Cable TV, Roseburg, Oregon, 13 FCC Red. 21762, 21767
(Cable Servs. Bur, 1998).



analysis, the Media Bureau can refuse to evaluate the operator’s evidence, requesting

instead that the operator submit more accurate evidence.®

In its Petition, Comcast asserts that the Competing Provider Test has been met in
the City with the entry of two direct broadcast satellite (“DBS”) providers -- DirecTV and
DISH Network, While DBS providers have been determined by the FCC to be qualified
MVPDs for purposes of an effective competition analysis, their existence alone does not
demonstrate the existence of effective competition. Comcast has failed to show that there
is a sufficiently high level of DBS penetration within the franchise area to overcome the

strong presumption against effective competition.
II. Comecast Fails to Satisfy the Effective Competition Test

The Act lays out extensive mechanisms to protect cable subscribers from abusive
and monopolistic pricing behavior, In this regard, the Act specifies that a cable operator
must be subject to effective competition in the relevant franchise area before the rates for
basic service, associated equipment and installations can be deregulated. Because of the
possible adverse impact on consumers, particularly senior citizens and other individuals
living on fixed-incomes, flowing from the elimination of rate regulation, there is a
congressionally created presumption against the existence of effective competition. It is
the burden of the petitioning cable operator to rebut this presumption and affirmatively

demonstrate the presence of effective competition.

) Alert Cable TV of Minnesota, Inc., d/b/a Bright House, 18 FCC Red. 12848, 12849-50 (Media Bureau
2003).



Based upon the DBS providers’ nationwide footprint and prior FCC
determinations, the City accepts (without conceding) that the two DBS providers in the
City satisfy the first prong of the Competing Provider test -- comparable programming is
being made available to at least 50 percent of the households in the franchise area and
these potential consumers are reasonably aware of the service availability. Comcast,

however, has failed to satisfy the second prong of the Competing Provider test.

Specifically, Comcast has not met its burden of demonstrating that the number of
households subscribing to multichannel video programming other than the largest
MVPD exceeds 15 percent of the households in the Comcast franchise area in the City.
Comcast relies upon outdated and incorrect occupied household data within the City and
therefore its Petition cannot be sustained. Moreover, the zip code information which
Comecast relies upon include two 5 digit zip codes that cover areas entirely outside the

City limits.

Occupied Households, Comcast references 87,271 occupied households in the

City and 7,020 vacant households. Comcast relies upon the 2010 Census Redistricting
Data for this information, Comcast’s data is out of date and inaccurate. Scott Chesney,
the Director of Planning and Development Services for the City has reviewed the City’s
internal records and confirmed that as of the end of 2013 there are a total of 96,410
households in the City.” In addition, the vacancy rates in the City are now greatly
improved over the 2010 data. The 2010 Census Redistricting Data was gathered during
one of the worst economic recessions the State of Washington has suffered in the last 30

years., At the time the 2010 Census Redistricting Data was gathered, vacancy rates in the



City were far higher than today.® Mr. Chesney estimates that the total vacancy rate in the
City at the end of 2013 is no greater than four percent (4%) which means that the total
occupied households in the City limits equals approximately 92,554.° Based upon this
more current occupied household information, the penetration rate for the DBS Providers
in the City is 14,92 % (13,808 DBS Subscribers divided by 92,554 occupied households),

below the required 15% threshold.

Zip Code Data. In addition, Comcast has relied upon zip code data that is

inaccurate. Two of the zip codes used by Comcast (99212 and 99026) are not within the
City of Spokane but rather are completely outside the City limits.'® Given the dearth of
information provided by SNL and SBCA and included in the Comecast Petition, the City
has no ability to verify the accuracy of the data used to calculate the total number of DBS

subscribers.

There is a strong congressional presumption against the finding of effective
competition and Comcast should not be allowed to meet its heavy burden on the basis of

outdated, inaccurate or incomplete information.
III.  Conclusion

The City submits that Comcast has failed to meet its burden under the Competing
Provider Test. Comcast has failed to meet its burden that the DBS providers collectively

serve 15 percent or more of the households in the franchise area required under 47 U.S.C.

7 See Exhibit 1, Affidavit of Scott Chesney.
% See Exhibit 1, Affidavit of Scott Chesney.
? See Exhibit 1, Affidavit of Scott Chesney.
10 ee Exhibit 1, Affidavit of Scott Chesney.
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§ 543(1)(1)(B) of the Cable Act. The City respectfully requests that the Media Bureau

reject Comceast’s Petition for Determination of Effective Compefition.

Respectfully submitted,

City of Spokane, Washington

v

By: -,/ 7 A ,—'/- /M@ o
g A

Brian T. Grogan

Moss & Barnett j//
A Professional Association
4800 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402
(612) 877-5340

January 22, 2014 Its: Attorneys



EXHIBIT 1
AFFIDAVIT OF SCOTT CHESNEY

1, Scott Chesney, hereby state the following:

1.

Dated: January 22, 2014

I am employed as the Director of Planning and Development Services of the City
of Spokane, Washington and have been in that position for two (2) years.

I am familiar with the data from the U.S. Census Bureau and the Effective
Competition Tracking Report referenced in this Opposition to Petition for Special
Relief by the City of Spokane, Washington.

As Planning Director with the City of Spokane I have personal knowledge
regarding the jurisdictional limits of the City of Spokane.

The Comcast Petition requesting “Effective Competition” relies on information
from zip codes that are not within the City of Spokane. Zip code 99212 and
99026 are completely outside the City.

1t is not possible to determine, based on the limited information provided with
Comecast’s Petition, whether the data supplied by SNL, and thereafter utilized by
SBCA, includes addresses outside of the City.

The zip code information provided for the blended zip code areas (99217, 99223
and 99208) fails to demonstrate how the residences within adjacent jurisdictions
are distinguished.

Since January 1, 2010 the City of Spokane has constructed 1,047 new apartments
and 1,072 new single family residences for a total of 2,119 new households in the
City. This brings the total households in the City to 96,410.

Based upon information available in the Fall 2013 Spokane-Kootenai Real Estate
Research Report the vacancy rates for apartments and single family residences in
the City of Spokane are substantially lower than the vacancy rates applicable at
the time of the 2010 Census Redistricting Data. Based upon the information
available to me, 1 estimate the vacancy rate for all households in the City of
Spokane to be approximately four percent (4%).
http://www.spokanercaltor.com/Real EstateReport/Fali2013/Fall2013Real EStateR

eport.pdf

By: =

el —
SCOYT CHESNEY
JIRECTOR OF PLANNING $4:RVICES
CITY OF SPOKANE

Exhibit 1-1



CERTIFICATE OF SERVICE

I, Terri L. Hammer, a paralegal at Moss & Barnett, do hereby certify on this 22nd
day of January, 2014 that a true and correct copy of the foregoing “Opposition to Petition
for Special Relief” has been sent via U.S. Mail, postage prepaid, to the following:

William Lake, Chief

Media Bureau

Federal Communications Commission
Office of the Secretary

445 12" Street, S.W.

Washington DC 20554

Ms, Terri L. Pfister

City Clerk

City of Spokane, Washington

808 West Spokane Falls Boulevard
Spokane, WA 99201-3303

Mr. Richard Cook
Clerk-Treasurer

City of Airway Heights

S. 1208 Lundstrom

Airway Heights, WA 99001

Hon. Daniel Mork

Mayor, City of Millwood
9103 E. Frederick Avenue
Spokane, WA 99206

Wesley R. Heppler

Davis Wright Tremaine LLP

1919 Pennsylvania Avenue, NW, Suite
800

Washington DC 20006

Counsel for Comcast Cable
Communications, LLC

SWORN TO BEFORE ME this
22ad day of January, 2014,

L)
A PAL &% [ A
NOTARY PUBLIC

L4482

Marlene H. Dortch, Secretary

Federal Communications Commission
Office of the Secretary

445 12" Street, S.W.

Washington DC 20554

Tim Szambelan

Assistant City Attorney

City of Spokane, Washington

808 West Spokane Falls Boulevard
Spokane, WA 99201-3303

Ms. Ann Marie Gale

City Treasurer

City of Liberty Lake

22710 E. Country Vista Drive
Liberty Lake, WA 99019

Hon. Tom Towey

Mayor, City of Spokane Valley
11707 E. Sprague, Suite 106
Spokane Valley, WA 99206

Frederick W. Giroux

Davis Wright Tremaine LLP

1919 Pennsylvania Avenue, NW, Suite 800
Washington DC 20006

Counsel for Comcast Cable
Communications, LLC

e
O-’ffmg I iminnen

Terri L. Hammer

%) Notary Public-Minnesota

3. %3l My Commission Expiras Jan 31, 2015
ANVVVVAAY
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Before the CITY CLERK'S OFFICE
FEDERAL COMMUNICATIONS COMMISSION SPOKANE, WA
Washington, D.C, 20554

In the Matter of )

)
Comcast Cable Communications, LLC, )
on behalf of its subsidiaries and affiliates )

) CSR No.
For Determination of Effective Competition in: )
5 Washington Franchise Areas )

To: Office of the Secretary
Attn: Chief, Media Bureau

PETITION FOR SPECIAL RELIEF

Comcast Cable Communications, LLC, on behalf of its subsidiaries and affiliates
(“Comcast™), pursuant to Sections 76.7 and 76.907 of the Commission’s rules,’ requests that the
Commission find that Comcast faces “effective competition” in 5 Washington franchise areas
(the “Franchise Areas”).?

The Communications Act of 1934, as amended (the “Act”), and the Commission’s rules
provide that cable television rates may be regulated only in the absence of effective competition.’
Cable operators are entitled to demonstrate that effective competition exists on a franchise-by-
franchise basis. When a cable operator demonstrates that effective competition exists within a

franchise area, cable rates in the affected area are no longer subject to regulation.’

"47 CF.R. §§ 76.7 and 76.907.

* The Franchise Areas include Airway Heights (WA0350), Liberty Lake (WA0836), Millwood
(WA0296), Spokane (WA0231), and Spokane Valley (WA0844).

47U.8.C. § 543(a)(2); 47 C.F.R. § 76.905(a).

Y47 CFR. § 76.907.

> See Implementation of Sections of the Cable Television Consumer Protection and Competition
Act of 1992, Rate Regulation, 8 FCC Red. 5631, 5664-5665 (1993) (“Rate Order™),

DWT 22927437v1 0107080-000049




Under the “competing provider” test set forth in Section 623(1)(1)(B) of the Act and
Section 76.905(b)(2) of the Commission’s rules (the “Competing Provider Test™), a cable system
will be deemed subject to effective competition if:

() the franchise area is served by at least two unaffiliated multichannel video

programming distributors (“MVPDs”), each of which offers comparable
programming to at least 50 percent of the households in the franchise area;

and

(i)  the number of households subscribing to multichannel video programming
other than the largest MVPD exceeds 15 percent of the households in the
franchise area.’

As demonstrated below, the Competing Provider Test is satisfied in each of the five
Franchise Areas — Airway Heights, Liberty Lake, Millwood, Spokane, and Spokane Valley --
because two unaffiliated MVPDs serve over 50 percent of the Franchise Areas’ households with
comparable programming and the reported penetration rate for DBS providers exceeds the 15

percent threshold in the Franchise Areas.

THE COMPETING PROVIDER TEST IS SATISFIED IN FIVE FRANCHISE AREAS

The two prongs of the Competing Provider Test are straightforward and objective. Both
prongs of this test clearly are satisfied in the Airway Heights, Liberty Lake, Millwood, Spokane,

and Spokane Valley Franchise Areas.

1. Multiple Unaffiliated MVPDs Offer Comparable Programming to Over
50 Percent of the Households in the Franchise Areas.

The first prong of the Competing Provider Test requires that a franchise area must be
served by “at least two unaffiliated multichannel video programming distributors....”” This

requirement is satisfied, because the two major direct broadcast satellite providers (DirecTV, Inc.

$47U.S.C. § 543(1)(1)(B)(i) and (ii); 47 C.F.R. § 76.905(b)(2)(i) and (ii).

"47U.8.C. § 543(1)(1)(B)(i); 47 C.F.R. § 76.905(b)(2)(i). Section 602 of the Communications
Act of 1934, as amended, defines “multichannel video programming distributors” to include
cable operators, as well as DBS and MMDS providers. See 47 U.S.C. § 522(13).

DWT 22927437v1 0107080-000049




and Dish Network, Corp.) (“DBS Providers”) are unaffiliated with Comcast and “offer”
comparable programming to more than 50 percent of the households in the Franchise Areas.

MVPD service is deemed “offered” when it is both technically and actually available.®
DBS service is presumed to be “technically available” throughout the country due to its
nationwide satellite footprint.” As such, Comcast’s Franchise Areas are entirely within the
satellite footprint of DirecTV and Dish Network.

DBS service is presumed to be “actually available” if households in a franchise area are
“reasonably aware” that the service is available.'® The Commission has stated that “a party may
use evidence of penetration rates in the franchise area (the second prong of the competing
provider test ...) coupled with the ubiquity of DBS services to show that consumers are

reasonably aware of the availability of DBS service.”'! DirecTV and Dish Network are among

8 Rate Order 9 29.

? See MediaOne of Georgia, Inc; Petition for Revocation of the Certification of Gwinnett County,
Georgia, 12 FCC Rced. 19406, 5 n.16 (1997) (citing Rate Order, at 5660-5661).

' See Rate Order 932 (citations omitted). See also Charter Communications, LLC d/b/a
Charter Communications Petition for Determination of Effective Competition in Fourteen North
Carolina Communities, et al., 19 FCC Red. 7003, 94 (2004).

" Comcast Cable Communications, LLC Petition Jor Determination of Effective Competition in
Various Michigan Communities, 23 FCC Red. 9595, 9 5 (2008) (“Comcast — Various Michigan
Communities™) (citing Mediacom Hlinois LLC et al., Eleven Petitions for Determination of
Effective Competition in Twenty-Two Local Franchise Areas in Hlinois and Michigan, 21 FCC
Red. 1175 (2006)). Thus, the Commission has not required the production of advertising to
demonstrate that households in the franchise area are “reasonably aware” of the availability of
DBS service. See Bright House Networks, LLC Petition for Determination of Effective
Competition (Lake Alfred and Dundee FL), 22 FCC Red. 4390, 16 (2007) (“Bright House
Networks — Florida”) (“Over more than ten years, we have made hundreds of findings that
households in particular franchise areas are reasonably aware that they may. purchase DBS
services based on localized evidence. These accumulated showings amount to substantial
evidence that households in all franchise areas are reasonably aware that they may purchase DBS
services. In at least one earlier reported decision, we found households in a franchise area to be
reasonably aware that they may purchase DBS service solely based on evidence of DBS's
nationwide growth and local subscriptions, without reference to advertising or other

promotion.”).

DWT 22927437v1 0107080-000049
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the largest MVPDs in the nation.'> With approximately 34 million DBS subscribers
nationwide, (comprising approximately 34 percent of all MVPD subscribers),'* extensive DBS
advertising, and the substantial DBS penetration figures in each of the Franchise Areas, it is clear
that consumers throughout the Franchise Areas are “reasonably” aware of the availability of
Comecast’s DBS competitors."

The Competing Provider Test also requires that the programming offered by these
competing providers must be “comparable” to the programming offered by the petitioning cable

operator.'® The Commission’s rules expressly define comparable programming as “at least 12

channels of video programming, including at least one channel of nonbroadcast service
programming.”'” The Commission has repeatedly recognized that the DBS Providers offer

comparable programming to Comcast and other cable operators under the Commission’s

"2 See Annual Assessment of the Status of Competition in the Market Jor the Delivery of Video
Programming (Fourteenth Order), 27 FCC Red. 861 0,931 (2012)(«14™ Report™).

' See Press Release, DirecTV, DirecTV Announces Fourth Quarter and Full Year 2012 Results
(Feb. 14, 2013) (reporting that, as of December 31, 2012, DirecTV (US) had 20.084 million
subscribers), available at http://investor.directv.com/releasedetail.cfim?ReleaseID=7403 1 2; Press
Release, DISH Network, DISH Reports Year End 2012 Financial Results (Feb. 20, 2013)
(reporting that, as of December 31, 2012, Dish Network had approximately 14.056 million

subscribers), available at
htlp:/‘!dish.client.shareholder.comfreleasedelail.cfm?ReleascID=74 1643.

¥ See 14" Report 4 31. See also Georg Szalai, U.S. Pay-TV Industry Sub Growth Hits Low in
2012, The Hollywood Reporter, March 11, 2013 (citing SNL Kagan report of 100.4 million
video subscribers by the end of 2012), available at hitp://www.hollywoodreporter.com/news/us-
pay-tv-industry-growth-427390.

1 See, e.g., Comcast - Various Michigan Communities 1 5; Bright House Networks - Florida Y 6.
' See 47 U.S.C. § 543(1)(1)(B)(i); 47 C.F.R. § 76.905(b)(2)(i).
'747 C.FR. § 76.905(g).

DWT 22927437v] 0107080-000049
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Competing Provider Test.'® Each of the DBS Providers offer well over 100 video channels, most
of which are non-broadcast services.'’ And, as shown in the attached channel line-up, Comcast’s
programming service offerings in the Franchise Areas are substantially similar to the DBS
Providers’ programming services.?

Based on the above facts, the first prong of the Competing Provider Test is satisfied in

each of the five Franchise Areas.”’

2. The Competing Providers Serve Greater Than 15 Percent of the
Households In the Franchise Areas.

The second prong of the Competing Provider Test requires that the subscriber base of
competing MVPD exceeds 15 percent of franchise area households.

Because DBS Providers track their subscribers according to the ZIP codes where each
subscriber resides (rather than by political jurisdiction), Comcast relied on a two-step approach
to determine the number of DBS subscribers within each Franchise Area. To determine the
relevant ZIP+4 codes for the Franchise Areas, Comcast first contacted SNL Kagan (“SNL,”

formerly known as “Media Business Corp.”).”> SNL has developed a process to accurately

'8 See, e.g., Comcast Cablevision of Maryland, Inc., Petitions for Determination of Effective
Competition (Charles County, MD), 19 FCC Red. 7130, 1 4 (2004) (“We find that the
programming of DBS providers satisfies the Commission’s program comparability criterion
because DBS providers offer more than 12 channels of video programming, including more than
one non-broadcast channel.”).

% See Channel Line-ups of DirecTV and Dish Network, attached hereto as Exhibit 1.
%0 See Comcast Channel Line-up, attached hereto as Exhibit 2.

21 All of the legal positions taken above regarding the first prong of the Competing Provider Test
were recently confirmed by the Commission in Comeast Cable Communications, LLC, Petition
Jor Determination of Effective Competition in Nine Minnesota Franchise Areas, FCC Red. 5499,
9 6 (2013), and Comcast Cable Communications, LLC, Petition Jor Determination of Effective
Competition in Six Blaine, Minnesota Franchise Areas, 28 FCC Red. 5508, 97 (2013).

%2 In certain instances, the entire 5-digit ZIP code is located within a particular franchise area. In
these situations, Comcast used that standard 5-digit ZIP code, rather than the more detailed
ZIP+4 analysis, as the additional detail would not provide any greater accuracy.

5
DWT 22927437v1 0107080-000049
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identify the ZIP+4 codes that correspond with the political boundaries of a particular community.
This process utilizes enhanced mapping software that correlates ZIP+4 codes with political
boundaries. With this software, SNL was able to identify the ZIP+4 codes that lic within each of
the Franchise Areas.”> The Commission has previously accepted ZIP+4 codes as “reasonable
and sufficiently reliable for purposes of determining the presence of effective competition,”**

and stated its preference for this approach.?

Comcast next provided all of the ZIP+4 codes identified for the Franchise Areas to the
Satellite Broadcasting and Communication Association (“SBCA™). SBCA is the national trade
association representing the two major DBS Providers, and it has assumed the responsibility for
compiling subscribership data and responding to data requests from cable operators and
franchising authorities engaged in effective competition proceedings. The DBS subscriber
numbers reported in the attached Effective Competition Tracking Reports (“ECTRs”) from
SBCA reflect the total DBS subscribers within the individual ZIP+4 codes associated with the
respective Franchise Areas.?¢

To determine whether the DBS subscribership exceeds the 15 percent threshold in the

Franchise Areas, Comcast compared the DBS Providers® subscribership to the most recent U.S.

%3 See Letter from SNL (explaining ZIP+4 methodology), attached hereto as Exhibit 3.

** Cable One, Inc. Petition Jor Determination of Effective Competition in Pocatello, Idaho, 18
FCC Red. 12792, 1 8 (2003) (quoting Falcon Cable Systems II, a California Limited
Partnership, d/b/a Charter Communications Petition Jor Determination of Effective Competition
in Twelve Oregon Cities, 17 FCC Red. 4648 (2002)).

%% See Public Notice, “Commission Announces New Standards for Showings of Effective
Competition For Cable Service,” 23 FCC Red. 12067 (2008); Public Notice, “Commission
Clarifies Standards for Evidence of Competing Provider Effective Competition for Cable
Service,” 24 FCC Red. 8198 (2009).

%6 See Exhibit 4 (providing total ZIP+4-based DBS subscribership for the Franchise Areas, as
well as all ZIP+4 data relied on in the Petition).

DWT 22927437v1 0107080-000049
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Census “occupied household unit” figures for each community.?” This comparison yields the

penetration rates for DBS Providers in each of the Franchise Areas:

Franchise Arca DBS Providers’ Penetration
Airway Heights 22.88%
Liberty Lake 31.80%
Millwood 18.91%
Spokane 15.82%
Spokane Valley 20.30%

As detailed in Exhibit 6, the subscriber penetration rates for the DBS Providers in each of

the Franchise Areas exceeds the 15 percent threshold required under Section 623(1)(1)(B) of the
Act. Accordingly, Comcast meets the second prong of the Competing Provider Test in each of

the Franchise Areas.’®

27 See Exhibit 5.

# Comcast has confirmed that it is the largest MVPD in the Airway Heights, Liberty Lake,
Millwood, Spokane, and Spokane Valley Franchise Areas. See Declaration of Warren F itting
attached hereto.

DWT 22927437v1 0107080-000049
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CONCLUSION

Compcast’s cable systems are subject to effective competition in five Franchise Areas
under the Competing Provider Test. Based on the evidence presented herein, Comcast
respectfully requests that the Media Bureau issue an order acknowledging the presence of
effective competition in each of the five Washington Franchise Areas as of the filing date of this
Petition. *°

Respectfully submitted,

Comcast Cable Communications, LLC
on behalf of its subsidiaries and affiliates

Vd

By:éb/é) el i (’2- flroar
Richard A. Chapkis sley R. Heppler s

Deputy General Counsel Steven J. Horvitz

COMCAST CORPORATION Frederick W. Giroux

One Comcast Center DAVIS WRIGHT TREMAINE LLP
Philadelphia, PA 19103-2838 1919 Pennsylvania Avenue, N.W. Suite 800
(215) 286-5237 Washington, D.C. 20006

(202) 973-4200

November 21, 2013 Its Attorneys

2 See, e.g., Time Warner Entertainment-Advance/Newhouse Partnership, 26 FCC Red. 3829, q
28 (2011) (“Consistent with our longstanding practice, the order herein is effective as of the date
the petition herein was filed.”) (footnote omitted). See also Charter Communications
Entertainment I LLC, 26 FCC Rcd. 5975, 128 (2011).

. 8
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CERTIFICATION PURSUANT TO 47 C.F.R. § 76.6(a)(4)

The below-signed signatory has read the foregoing Petition for Special Relief, and to the
best of my knowledge, information and belief formed after reasonable inquiry, it is well
grounded in fact and is warranted by existing law or a good faith argument for the extension,

modification or reversal of existing law; and is not interposed for any improper purpose.

Respectfully submitted,

Comcast Cable Communications, LL.C
on behalf of its subsidiaries and affiliates

e #23 ‘/{"‘"‘ /&“ hy. .|f

Frederick W. Giroux

By:

Davis Wright Tremaine LLP

1919 Pennsylvania Avenue, N.W., Suite 800
Washington, DC 20006

(202) 973-4200

November 21, 2013 Its Attorney

DWT 22927437v1 0107080-000049
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DECLARATION OF WARREN FITTING
I, Warren Fitting, declare, under penalty of perjury that:

1. I am the Executive Director, Regulatory Affairs for Comcast Cable
Communications, LLC (“Comcast”).

2. I'have read the foregoing Petition for Special Relief (“Petition”) and am familiar
with the contents thereof and the matters referred to therein.

3. I'have reviewed Comcast’s respective cable subscriber numbers for the Franchise
Areas at issue in this Petition, as well as the DBS subscriber numbers provided by
SBCA for the individual Franchise Areas as described in the Petition. Comcast is
the largest multichannel video program provider in the Airway Heights, Liberty
Lake, Millwood, Spokane, and Spokane Valley Franchise Areas.

4. The facts contained within the Petition are true and correct to the best of my
knowledge, information and belief.

Date Warren Fitting

DWT 22927437v1 0107080-000049
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ALL PROGRAMMING AND PRICING SUBJECT TO CHANGE AT ANY TIME. Lincup effective as of 4/1{13. Get updates af directv.cam/channels, 1 Btigihility for local ehannels based on service address, Vist dircctv.com/loeats and
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Get Your Local Channels From DIRECTV

Iore than 99% of the nation’s TV households can enjoy local channels from DIRECTV today, including
stations like ABC, CBS, FOX and the CW. There are even more markets coming soon! For select markets,
DIRECTY even offers local channels in high-defintion *

S wse & pox @ cw
No matter what package you choose to order, local channels are available in any ol the packages. Just uss

the ZIP code/local channel finder, and we'll help you pinpoint the metropolitan area that broadcasts your local
channels.

Local channels available in: Spokane WA (Lookup angther)

Network Affiliate Local Channel  IRD Channel Broadcast Format

ABC WY 4 Digital
ABC KXLY 4 HD
cis KLEW 3 _ Dighial
cBs KREM 2 HD
cBS KREM 2 Digital
Cw KSKN 22 Digital
cw KSKN 22 HD
FOX KAYU 28 Digital
FOX KAYU 28 HD
ION ION 34 Digital
NBGC KHQ 6 Dightal
NBC KHQ 8 HD.
PaS KWSU 10 Digital
PBS KSPS 7 HD
FES KCDT 26 HD
PBS KCDT 26 Digitai
PBS KWsls 10- HD
PBS KSPs 7 Digital
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EXHIBIT 2
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Sapares]
246 Zen rvqs«i.mm

247 'n\ﬂnowmsrsu.m Aaian)
285 Fiusslan TV (Fusslany

806 ATH TV Russian

807 Channel Ona {Russlan)
808 Zoa TV Sovth Asian)
809 SET Azl (Sony)

I A
810 ?l'?ﬂmmﬁ
811 STAR India News
B12 STAR India Gold
3 Litg OK

817 Willaw Pius
818 GMA Life

420-425 ESPN Game Pign/
Full Courl

440 ™ Demand Team HD
441-450 NBA Leagus Pass/
MLS Direci

457-470 NHL Cerrter Jce/
MLB Bxtra Innings
801-803 IN Demand
PPV Evenls
804 iN Demand PPV
Events HD

35 Food Network

38 TC

43: Animal Planet
truty

51 Lifetime
ASE

€87 Animal Pianet Hp

668 Discovery Channel HD
TLG HD

670 AZEHD
675 Food Network HD
683 HSN HD

702 Halimark Channel HD
Y04 Comedy Central HD
705 truTV HD

708 The Woather Channel HD
717 TVGN HD

MyTV Chalce Plus

11 ESPN
31 NBC Sports Network.
32 Aool Sporls Northwest
33 Golf Channel

ESPN2
42  Cartoon Network
162 BBC America

CSN

wosl
274 Mikary Channel
400 NU

624 ESPN2 HD

625 Eolf Channed HD

626 NBC Sports Network HD
627 Raot Sports

t HD
§33 CBS Sports Network HD
647 BBC America HO
680 Cartaon Network HD
Entertainmant & Lifostyle
54

58 USA Network
yly

ygen
125 Al Jazeera America
5 MTV 2
64
130 LOGD
GSN
183 Esgulre
202 Ovation
0 OWN

275 hio.
471 GMT Pure Country
MTV Hils

473 VHT Classic
474 VM1 Soul
475 M1V Jams
476 Fuse

482 gme
483 TV One
484 GAC
502 Wetv
606 3

[ Wehl"ﬂ
650 Esquire HD
652 Brava HD

Kids

339 ABG Famnily
Nickelodeon

41 Dksney Channal

42 Carioon Network

118 Sprout

120 Nick Jr.

121 The Hub

122 Dispey XD

123 Disney Junior

126 Nicktoons

127 Nick 2

215 TeenMick

&77 Disney Channel HD

678 ABC Family HD

678 Nickelodeon HD

680 Cartoon Network HD

681 Disney XD HD

720 Sproui HD

T21 The Hub HD

ans & Infgrmation
Travel Channe!

45 HLN

46 CNBC

47 MSHBC

48  Fox Nows Channel
50 Blo omberg TV

101 Weatherscan Local

130 Fox Business Network

158 Nat Geo WILD

201 Deshination America

203 DY

204 Cooking Channel

222 Discovery Fit & Health

271 Investigation Discovery

272 Science

273 Nallonal Geographic
Channe!

276 H2

645 Bloomberg TV HD

648 HLN HD

654 Travel Channel HD

555 Fox News Channel HD

656 Fox Business Network HD

657 CNN HD

658 GNBC HD

661 MSNBC HD

666 Nat Geo Wild HD

671 History HD

673 Natlonal Geographlc

annel HO

624 HGWHD

695 Destination America HD

696 Sckmce HD

712 HZHD

T3 Investigation

716 Cooking Channel HD

Mavies

149 MoviePlex

166 FEARnet

500 Hallmark Movie Chenns!

§01 TCM

503 IFC

504 LMN

505 Sundance Channel

§13 IndiePlex

514 RelroPlex

516 Encore Famlly

§17 Encore HD

518 Encora

519 Encors Love

§21 Encore Suspense

§23 Encore Westems

527 Encors Drama

529 Engors Aclion

586 Flix

698 LMN HD

599 IFGHD

701 TGM HD
Hakmark Mavie Chasmel HD

708 IndiePlex HD

709 RetroPlex HD

tiLatino Packages

MuttiLatino MultiLatino Plus

Availabls 4 a carle with Iichslen Linilud Bagic
subscrytion to Limiled Basic and MuliLating

?!!E iaion HD Multitating Extra

Hﬁgn HO
??B Gakivizlén

123 UniMss bcludos Limilug Boe,
Dugital Econueny wnd Mot Latng

29
730 History en Espanol

731 Discaery en Espariol
732 Unkisges
738 TelsHn ichutley Linitsd Basic

740 Handamax Diniai Exonom ,Mwumo
?1 'iuPelfun n%‘dinemwm}r\qaw
745 Rimosans Clasico 1 e
744 wﬂ?w“- 31 MBC 5 Network
?4?. timedos TV 32 Rool Northenst
Fag whew 5
4T TVE bismaciea) 3
40 Nickeodson
] \?ram’mr“’ iy 50 INT
132 1V Chilg £ ‘Ei‘
753 TVVenstuehy & =
754 TV Dominica 2
138 Chectng & My
{14
757 Coo Maxkano oA
I Gt 18 i
780 LM o0 Espaiiol TTAIEZ3 ESPM HD
oy S 174/524 ESPRI HD
A KT ST
7o e 27 Rt Shers Wtvest 0
765 Ufiazima 47 BBG America HD
<t TV Mexico gg‘g Brmg

7 fca & o
b msﬁa o4 Tasio
713 S famie otk W leho
76 Pasionis o5 Wxelodeon Ho

H B87 VN1 HO
778 Vloea s 08 o 1o
781 Edky Duportes %g Sprout KD
3 | taliatno Uk |
785 bl Sport en Eapafial
785 Bal Aunricay Incivdes Limited Rasic,

Dlgllal Ecmovrv
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XFINITY® TV
Channel Line up

Effective October 2013

Inland Northwest
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@ XFINlTY TV Cir w1l ant HD

2
3
4
H %mms“"' Inchades Lemited Ravic
T KSPS{PES) J5  Food Netwark
B 10N Tulerigon 40 Mickolodeon
8 Discovry Channel 41 Disney Channel
10 HSN 45 HIN
12 Muspiedten BB NGV
13 OV 118 Sprout
14 Community-Mnded TV 121 The Hub
15 al 122 Disney X0
16 i
17 Educational Accusy 215 Teeniick
;: Edmm Ao e Sdul‘_‘ ]
20 Tha Weather Channol Chanael
21 WGN America 648 HLN HD
;g KEXN (0W) 673 Hlllmirrlallh
25 G674 HGTV HD
26 KCDT Pas) Food Network HD
27 Ceapan Disney Channe| HO
M C-sPa 678 Nickelodean HD
B8 Jewohy TV 601 Disnay XD HD
70 Tetmundo 606 Science HD
77 Mlfmark Channsl Sprout HD
woTEN 721 Tha Hub HO
i i
Digits anomy

S Lrs e
= m";",":"m Incichies Limited Bgslo
102 KHEM HD 35 Food Hetaork
103 KAYU HOo 37 History
104 KLY HD (ABC) Al Disney Channe!
105 KGPX HO (0N} 42 Cartoon Nutwork
106 Kii HD (NBC) 43 Animal Planel

HO 45 OhN
110 KCOT HD 48 Fox News Ohenngd
111 KCKM HD 40 Ty
301 KAEM Lve Well Network 51 Lityhme
304 KALY (MaTV) 52 ASE
306 KHO SWX (D BET
310 KAYU TRETY e S8 USA Network
310 KEPS Comedy Contral
314 KEPS Creals Er
37 KCOT P Meha PTV a7 Avg
1B KCOT Learn 8 TveN
318 KCDT World (PRS) 276 H2
120 KSKH Weather B55 Fox News Clannel HD
593 XFINITY Lating BS7 ONN WD

|
:

i,
§

SE3¥98E839338
SYBEE
BB
S §7 5% 3
8 fi: @
Eg gga %a

Digital Starter

23
§§
q §

Incluges Limiug Bask:
;! XFNITY On Damand
S

31 NBC Sports Network
n gﬂuwm

23LERSRLENLE LS 58RRYE
2

i

174 ESFHZ WD

153 Esquire

271 investipation Discovery
275 blo.

276 12
430 PAG 12 Network {Regional)
482

ging
500 Halimark Movio Crianna!
W

825 Golf Channel HD
626 NBC Sports Network HO
627 Root Sports Northwest HD
528 PAT 12 Hotwork HD
(Reghonal)
646 Bloomberg TV HD
647 BBC America HD
648 HLN HD
650 Esquire HD

ElHD

652
653 Litetime HD
E54 Travel Channel HD
855 Fox News Channel HD
657 GNN HD
658 CNBC HD
859 Splke HD
Universal HD

6650

662

663

664

665 F) HO

867 Animal Planel HD
883 Discovery Ghanne! HD
669 TLC HD

670
671
6!
674
678

677 Disnoy Channel HD
678 ABG Family HD

679 Nickelodeon HD
680 camnn.:l;lwofk HD

E28332923288
=
3

688 (MN HD

702 Halmark Channet HD

703 Hallmark Movia Channel HD
704 Comedy Central HD

705 tuTV HD

706 Tho Westher ChannelHD 474 Vi1 Soul
7}2 mmmmw el
biF) 476 Fuse
717 TVGN HD 480 Aspire
897 XFINITY 3D 481 Centric
901-845 Music Choloe 483 TV one
484 GAC
Digital Preferred 486 The Word
501 TCM
Includies Uikl Startu 502 Wely
503 IFC
:gé :‘:ﬁmmm 505 Sundance Channel
121 I'hlliw 513 indiePlex
122 Olaney XD etk g
123 Disnusy Junior & Encore Famify
124 # Americas 517 Encora HO
125 N Jazoens America g}g Enmre
1 Micktoos ncore Love
127 Mick 2 521 Encore Suspsnss
130 Fox Buslness Network 823 Encore Westerns
131 BB Wortd Newee £27. Eocors ey
135 MTV2 Ericore Acton
130 L060 ol
159 lgl Goo WILD £ mueg
181 GSN i
155 Tiang BI7 CSN Morthwest HD
179 CSA Northwest 618 Fix kp
160 NEL Network it liotid 1
3] beoanahoedis 620 WLS Network HO
203 o o k0
p, 631 ol
o owon Chaant £33 GBS Sports Metwark HO
i 625 Gubdoor Channel HD
218 Tooniick BU9: % vy o
B o o L
& m Fit s teakth 673 Hational Geographic
232 BYUiv o L
233 EWTN 004 X0 40
270 Smittonion hannel oo i L
272 Scionce 295 Darvrns Ameilcsid
275 National Geograpt b .
b a5 e
g e S ER,
701 TOM HO
401 Fx
pictio s S 707 AIS TV D
406 Dutdoo Chrannel 108 IndicPlex MO
407 ML Notwork 703 Retreflex Hm

409 TV Games
412" COS Sports Hatwork
BA

415 NFL Netwerk HD
418 HHL Notwork
471 CMT Pure Courtry
AT2 MTV Hils

473 WHI Classic

735 mun2

748 nuyoTV

770 HITN

780 tris

8B TVK24 (Korean|
820 My TV

Digital Preferrcd Plus

Includes Digital Preterred,
HBO and Starz

Digital Prernier

Incluges Digital Preterrad
lus,
Sports Extertammant
Package, Cinemax and
Showlime

Sperts Entertainment
Package

180 NFL Network

401 PX

402 ESPNews

403 ESPN Classlc

404 Big Ten Network

408 Qutdoor Channg|

407 MLB Network

400 TV Games

410 NFL RelZong

411 Tennis Channel

412 CBS Sports Natwork

413 Fox Cadege Sporlas Allantic

414 Fox Collage Sports Central

415 Fox College Sports Pacilic

BATY

431 PAG 12 Network
(Netional)

436 ESPN Goal Line/

Buzzer Beater

P HD

622 ESPNews HD

625 MLB Network HD

630 NBA TVHD

631 RHL Network HD

632 Big Ten Network HD
633 CBS Sports Network HD
634 Tennls Channel HD

635 Qutdoor Channel HD

785 beiN Sport en Espafiol

Premiun Services

Starz

332 Btarz HD

534 Stz

535 Storr Edge East
538 Stars Edge Want
537 Sters in Black
538 Starz Clnerma
B35 Stas Famlly
540 Starz Comudy
HBO

543 HEOZ HD
B44_HBO Sigoaturs HD
545 HBO Lating HO
549 NBOD WD

550 MBO East

551 MBO Wast

552 HEO? East

553 HBOZ West
554 HBO Sigmatur East
555 MO Signaturs Woest
557 HOO Family

576 Ghawtime
577 EHO 2 Epal
570 5HO 2 West

The Movie Channef

528 The Movie Channel HO
81 Tha Mavie Channel

533 The Movie Channel Xira
Aduilt

994 Playbay TV

WA-007
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August 14, 2012

Davis Wright Tremaine LLP

1919 Pennsylvania Avenue, N.W.
Suite 800

Washington, DC 20006

To Whom It May Concern:

SNL Kagan utilizes a multi-step process to accurately identify cable client franchise areas and associated ZIP and ZIP+4 Codes. (A
ZIP+4 Code includes the five digits of the United States Postal Service ZIP Code, a hyphen, and four more digits that determine a
more precise location than the ZIP Code.)

This methodology was developed to address the potential shortcomings in utilizing 5-digit ZIP Code data for “Effective Competition”
petitions. The basic methodology has been in place for several years and has been used successfully in many Effective Competition

cases at the FCC.

Because ZIP Codes and municipal boundaries are created and managed by different government authorities, the boundaries of ZIP
Codes and municipal boundaries often overlap. ZIP Codes frequently span between and beyond municipal boundaries. ZIP+4 Codes,
however, usually reside in one and only one municipality. SNL Kagan uses Place, Minor Civil Division (MCD), and County boundaries
from Dynamap® a division of Pitney Bowes Business Insight, to determine municipal boundaries. SNLKagan uses the Dynamap®
ZIP+4 Centroids database, which contains ZIP+4 centroid correspondence for virtually all deliverable ZIP+4s, to identify ZIP+4 Codes
within municipal boundaries, among the over 60 million ZIP+4s in all 50 states, DC, and Puerto Rico, based on current data from the
USPS and the U.S. Bureau of the Census, and the Tele Atlas master street database.

SNL Kagan then utilizes its ZIP+4 Code mapping to enable our clients to obtain proper “Direct-to-Home” {DTH) subscriber counts for
their respective franchise areas by tracking DTH subscribers at the ZIP+4 Code level. (Where SNL Kagan determines that a ZIP Code
falls entirely within a franchise area, however, it is unnecessary to identify DTH subscribers at the ZIP+4 Code level for that 5-digit ZIP
Code. In these instances, SNL Kagan identifies such 5-digit ZIP Codes and, accordingly, DTH subscribers are identified by the 5-digit

ZIP code only.)

Only ZIP+4 Codes that meet specific criteria are included in this report. The following criteria must be met:
e The centroid of the ZIP+4 Code is within the franchise area; and
¢  The USPS ZIP+4 Record Type (from Dynamap® ZIP+4 Centroids) is either H- high rise or S — street.

Our methodology has been used by many multiple system operators (MSOs) as part of their Effective Competition relief efforts, and
we believe;his/methodology produces the most accurate and dWew of ZIP+4 data as it relates to cable franchise areas.
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Pinna Gallant

Senior Product Manager

SNL Kagan

Financial institutions | Real Estate | Energy | Media & Communications
One SNL Plaza, PO Box 2124, Charlottesville, VA 22902 | +1.434.977.1600 | +1.434.977.4466 fax
Ahmedabad | Arlington | Boston | Boulder | Islamabad | Jersey City | London | Monterey | New York | Richmond | SNL.com
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EXHIBIT 4
SBCA ECTR Summary Pages
Z1P+4 Data provided on CD included with the exhibit.

A hard copy of the ZIP+4 data is available upon request.
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SBC.

ECTR - Effective Competition Tracking Report

Provided by
Satellite Broadcasting and Communications Association

Pursuant to Section 76.907(c) of the FCC Rules, and your effective competition
tracking request dated March 14, 2013 please find the following Direct-to-Home
(DTH) satellite subscriber numbers per zip code (and/or zip+4 where necessary).
The provision and use of this Effective Competition Tracking Report is governed by
and subject to the terms and conditions of the Agreement for Provision and Use of
Confidential Data, between your company and SBCA.

Report Date: May 3, 2013

ZIP Codes DTH Count

| Requested total for Millwood, WA ] 142 [

Data is current through 3/31/2013

Report Prepared by:

Martin Esteves

Manager, Membership and Data Management
202-349-3630

mesteves@sbca.org

Methodology: Direct-To-Home (DTH) subscriber data reflects aggregated DIRECTV and DISH Network
residential subscriber totals. The following data collection procedures are applied by Members in the
normal course of business: a) single accounts with multiple receivers are only counted once; b)
commercial and test accounts are not included; c) each occupied unit served in a multiple dwelling unit
building has been counted as a separate residential subscriber; d) zip codes are taken from service
locations (not billing addresses, where different); e) inactive accounts are routinely removed; f) invalid
(undeliverable) addresses have been corrected where known; g) courtesy or complimentary accounts are
included; and h) zip code information for Members’ subscribers is periodically updated to reflect changes
to zip codes by the United States Postal Service.

SATELLITE BROADCASTING AND COMMUNICATIONS ASSOCIATION
1100 17th Street NW « Suite 1150 » Washington, DC 20036 « phone 202-349-3620 = fax 202-349-3621
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THE FOLLOWING IS A LIST OF ALLOWABLE COSTS:

Filing Fee
$300.00
Service Fees $230.00
Recording
$65.00
Mailings
$101.32
Title Fee
$413.91
Publicati f
ublication of summons $2.640.93
Sheriff's Fees and Costs Amount to be determined at time of sale
|
i TOTAL $3,751.16

I, TIFFANY ARCHER declare that:

I am one of the attorneys for the plaintiff in the above-entitled cause, and that the above and
foregoing statement of costs and disbursements, exclusive of the statutory attorney's fee, is true and
correct and that the said amounts have been or will be actually disbursed in this action. This amount
is exclusive of sheriff's fees and costs for sale, which amount is unknown at this time.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this R\ day of October, 2013. r

1L L

[ ]Rhorna Kollehkdrk, WSB #35526

[ ]Craig\Peterson, WSB #15935
Tiffany Archer, WSB #42449

Robinson Tait, P.S.

Attorneys for Plaintiff

Law Offices

COST BILL -2 ROBINSON TAIT, P.S.
602 l 7‘0529‘JUD‘ISh0WdOC 710 Sccoud Avenue, Suite 710

Seattle WA 98104
(206) 676-9640




