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DEFENDANTS’ MOTION TO MODIFY OR CLARIFY PRELIMINARY INJUNCTION (DKT. 17) PURSUANT 
TO FED. R. CIV. P. 54(b) 

 Pursuant to Fed. R. Civ. P. 54(b), Defendants hereby move this Court to modify or 

clarify its preliminary injunction order in this case (Dkt. 17), issued February 26, 2012, to 

provide as follows: 

(1) The Defendants shall have unobstructed access to the Capitol Annex and its 

grounds for repair and for such time as the State shall determine necessary to complete 

that repair.  Plaintiffs shall clear all personal property from the grounds within 48 hours 

of the Court’s order.  Any property left after that time may be removed and stored and/or 

disposed of by the State.    

 (2) Following repair, Defendants shall be entitled to implement the 

maintenance schedule identified in Exhibit B to the Declaration of Ric Johnston.  During 

mowing, watering, and other maintenance activities, personal property must be moved 

and persons must move so as not to interfere with these activities.  If maintenance 

activities are prevented due to weather or other circumstances, the schedule may be 

adjusted accordingly.   

 If the Court denies the State’s motion, the State requests that the Court order 

Plaintiffs to post a bond in the amount of $10,000 to cover the estimated costs of damage 

that has occurred and may occur if Defendants are unable to repair and maintain the 

grounds. 

 Defendants request expedited briefing and consideration of this motion and waive 

oral argument.  Defendants stand ready for argument on an expedited schedule if the 

Court so desires.     

DATED this 30th day of March 2012. 
 

     STATE OF IDAHO 
      OFFICE OF THE ATTORNEY GENERAL 
 
 
      By /s/ Carl J. Withroe    
       CARL J. WITHROE 
       Deputy Attorney General 
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 I HEREBY CERTIFY that on this 30th day of March 2012, I electronically filed 
the foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice 
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Bryan K. Walker 
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Pursuant to Fed. R. Civ. P. 54(b), which authorizes revision of any order that 

precedes a final judgment, Defendants hereby move the Court to modify or clarify its 

February 26, 2012, Order.  Specifically, Defendants request that the Court modify or 

clarify its injunction to (1) permit the State of Idaho unobstructed access to the Capitol 

Annex to repair and maintain the grounds and to limit the types of structures that may be 

placed upon the ground, (2) permit the State to fence and close portions of the grounds at 

the Capitol Annex for a construction project, and (3) require that Plaintiffs post a bond to 

cover the cost of repairs that will be necessary if the State is prevented from conducting 

the needed maintenance, repair, and construction activities. 

BACKGROUND 

The State of Idaho owns the property known as the Capitol Annex, located at 514 

W. Jefferson Street in Boise.  Declaration of Ric Johnston, ¶ 4 & Ex. A.  The Department 

of Administration manages the real property there, along with the other grounds within 

the capitol mall area.  Id., ¶ 3. 

In November 2011, Plaintiffs established an “encampment” at the grounds of the 

Capitol Annex consisting of tents and structures and other personal property.  First Am. 

Verified Compl. (Dkt. 8), p. 2.  While the encampment has taken various forms since its 

establishment in November, it remains to this day.  Declaration of April Rice, ¶ 7.  In 

addition to the “tent city,” Plaintiffs have placed wood stoves, a sink (which drains into 

the public sewer system), and other items on the property; they store trash, food, waste, 

ashes, and personal effects there, as well.  Id., ¶ 8.  It is plain that all these items facilitate 

a long term, and as Plaintiffs put it, “indefinite,” presence on the site.  First Am. Verified 

Compl., p. 8.  What Plaintiffs have referred to as their “indefinite vigil” is more like an 

all-out occupation of State-owned ground.  In effect, they have seized control of the 

ground in the name of the First Amendment.   See Webster’s New World Dictionary and 
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Thesaurus (2d ed. 2002) (defining “occupy” as to “take possession of by settlement or 

seizure”).   

The effect of Plaintiffs’ occupation is twofold.  First, Plaintiffs’ encampment, in 

its current form, prevents the State from adequately maintaining the property.  Johnston 

Decl. ¶ 11.  It has caused significant damage to the grounds and Plaintiffs’ refusal to 

temporarily relocate has effectively obstructed the State’s efforts to repair and maintain 

the grounds.  Id., ¶¶ 13, 14.  (A full assessment of the damage cannot be done until 

Plaintiffs’ encampment is removed.  Id., ¶ 13.)  Examples of the damage to the grounds 

are identified in photographs attached as Exhibit A to the Declaration of April Rice, 

Director of Security for the Department of Administration.  The Division of Public works 

estimates that between 10,000 and 25,000 square feet of grass at the Capitol Annex will 

need to be re-sodded or re-seeded (or both).  Johnston Decl., ¶ 13.  This will cost 

anywhere between $2,500 and $15,000.  Id.  Tents and other structures on the property. 

Id., ¶ 11.  The Department of Administration anticipates needing approximately two 

weeks to assess the damage and develop and execute a rehabilitation plan for the Annex.  

Id., ¶ 15.  The time needed for the grounds at the Annex to be free of stored personal 

property following repair will depend upon the nature and extent of repair.  Id.       

Second, once the grounds at the Capitol Annex have been rehabilitated, the State 

will need to perform seasonal maintenance there, as it does with the other properties 

within the capitol mall.  Maintenance generally includes aeration, fertilizing, mowing and 

watering the grass, as well as various as-needed maintenance and repair.  Id., Ex. B.  

Each property within the capitol mall is mowed one day a week, with Monday, Tuesday, 

and Wednesday set aside for mowing, and Thursday set aside for trimming and other 

maintenance.  Johnston Decl., ¶ 6 & Ex. B.  (The Annex is mowed on Wednesdays.  Id., 

¶ 6.)  Mowing occurs between 6:00 a.m. and 3:00 p.m.  Id., Ex. B.  For a variety of 

obvious reasons, property must be generally free of persons and property, at least 
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temporarily, when an area is being mowed.  Id., ¶ 7.  If weather prevents mowing at the 

Capitol Annex or other properties, the mowing schedule is moved back by the number of 

days that mowing is interrupted.  Id., ¶ 6. 

Each property within the capitol mall has a moisture-sensing watering system, 

which waters automatically as needed between 6:00 p.m. and 6:00 a.m.  Id., ¶ 9.  (The 

grounds at the Capitol building are set to be watered between 7:00 p.m. and 7:30 a.m.  

Id.)  During this time, grass and flower beds and other areas that need watering must be 

generally clear of property to allow the water to reach the growing material.  Id. 

In addition to repair needed at the Capitol Annex, the Division of Public Works 

within the Department intends to solicit bids for Division of Public Works Project No. 

12-006, at the Annex in mid-April.  Id., ¶ 16. The project is slated to begin approximately 

May 1, 2012.  Id.  For the duration of the project, the Department anticipates needing to 

fence and close a portion of the grounds as generally depicted in Exhibit C to the 

Declaration of Ric Johnston.  The specifics will not be known until just before the project 

begins and may change throughout the project.  Id.   

The State requested Plaintiffs to temporarily remove their encampment from the 

grounds so that the repair and maintenance could occur.  Plaintiffs requested a 

maintenance schedule for the Capitol Annex, and the State obliged.  Second Withroe 

Decl. Ex. A.  The State also requested Plaintiffs’ agreement to relocate their encampment 

to allow the area depicted in Exhibit A to the maintenance schedule provided to 

Plaintiffs’ counsel to be fenced and closed for the construction project.  Id.   

Plaintiffs’ counsel responded in a letter dated March 16, 2012.  He did not address 

whether his clients would comply with the needs related to the construction project.  Id., 

Ex. B.  As for the repair and maintenance, he asserted that his clients had an apparently 

unqualified right to maintain their encampment on the grounds.  Id.  He offered to discuss 

with his clients their willingness to move their encampment to the Capitol grounds.  Id.  
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Of course the grounds there, and within the capitol mall generally, need similar 

maintenance.  Id.  Plaintiffs’ counsel explained that he would view any attempts to clear 

the ground for maintenance and repair as being in contempt of the Court’s order.  Id.  

In a subsequent letter, dated March 22, Plaintiffs’ counsel did not agree to 

temporarily relocate the encampment, but explained that he wanted copies of “the as-built 

plans for the irrigation systems installed at the site, along with the Staging Plan (the 

actual Contract Document Sheet located in the Bid Set), as well as the schedule of Values 

and Construction Schedule for the pending construction project,” which the Plaintiffs said 

they would review.  Id., Ex. C.  Without assurances from Plaintiffs that they will 

voluntarily relocate their encampment, the Defendants request modification or 

clarification of the injunction to permit the State to fence and close a portion of the 

Capitol Annex grounds for the construction project. 

LEGAL STANDARD 

Courts issuing preliminary injunctions have the authority to modify them.  See 

United States v. United Shoe Mach. Corp., 391 U.S. 244, 248 (1968) (noting a district 

court has the authority to modify a decree according to “changed conditions”).  Federal 

Rule of Civil Procedure 54(b) provides that a district court can modify an interlocutory 

order “at any time” prior to entry of final judgment, and the Ninth Circuit has long 

recognized that under Rule 54 “a district judge always has the power to modify or to 

overturn an interlocutory order or decision while it remains interlocutory.”  Credit Suisse 

First Boston Corp. v. Grunwald, 400 F.3d 1119, 1124 (9th Cir. 2005) (quoting Tanner v. 

Motor Livery, Ltd. v. Avis, Inc., 316 F.2d 804, 809 (9th Cir. 1963)).     

/././././ 

/././././ 

/././././
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ARGUMENT 
 
A. The Court Should Modify or Clarify Its Injunction to Permit the State’s 

Repair, Maintenance, and Construction Activities Because These Activities 
Do Not Offend the Plaintiffs’ First Amendment Rights 

 
1. Modification or clarification of the injunction is appropriate because the 

issues and facts presented here were not before the Court at the time of the 
hearing on the preliminary injunction 

Plaintiffs’ First Amended Verified Complaint concerns only Idaho Code §§ 67-

1613 and 67-1613A.  These statutes prohibit “camping” on grounds within the capitol 

mall and provide for the disposition of abandoned property related to camping.  The 

Court has thus far declined to preliminarily enjoin the ban on camping under section 67-

1613; however, the Court ruled that under that statute, the State did not have the authority 

to clear the tent city established on the Capitol Annex.  Memo Decision & Order (Dkt. 

17), p. 15.   

The issue of the State’s ability to access the Capitol Annex for repair, 

maintenance, and construction was not before the Court at the time of the preliminary 

injunction hearing.  The State’s authority to manage the grounds at the Annex derives 

from its ownership of the property and exists independent of and separate from the 

limitation established in section 67-1613.  Plaintiffs’ refusal to accommodate the need for 

repair and the maintenance schedule puts the Defendants in a difficult position: The State 

has the right, indeed, the obligation, to repair and maintain the Capitol Annex property 

for all Idahoans.  Plaintiffs’ occupation of the grounds effectively excludes the State from 

its own property.  Yet, if the State clears the ground to repair and maintain the property, 

Plaintiffs have made clear they will view the State’s maintenance activities as contempt.  

Similarly, Plaintiffs’ demands that they be provided all the construction plans as an 

implied condition of their cooperation with the construction project is unreasonable and 

creates uncertainty that without this Court’s intervention may delay the project.   
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Given these facts, and given the injunction, the State needs and requests this 

Court’s assistance in clarifying the State’s ability to maintain the property.  For the 

reasons that follow, the State’s requests are entirely consistent with what the First 

Amendment requires. 
 
2. The State’s need for unobstructed access to the grounds at the Capitol 

Annex for repair, maintenance, and the construction project are permissible 
content-neutral time, manner, and place limitations on speech and assembly 

To perform the needed repair the State needs the grounds to be clear, temporarily. 

Once that repair has been done, the State will need to perform the seasonally required 

maintenance described above.  Plaintiffs view this as an infringement on their First 

Amendment speech and assembly rights.  Limitations on speech are of course subject to 

reasonable time, manner, and place regulations.  Clark v. Community for Creative Non-

Violence, 468 U.S. 288, 293 (1984).  Generally, limitations on speech are evaluated to 

determine (1) whether the conduct at issue is protected by the First Amendment; (2) the 

forum to which the restrictions apply; (3) whether the restrictions are content-neutral or 

content-based, and (4) whether the regulations satisfy the applicable standard.  Cornelius 

v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 797 (1985).    

Protected activity and forum.  Plaintiffs’ activity and the forum where it occurs 

may be dealt with quickly.  Defendants will assume, without conceding, that the forum in 

question here is a traditional public forum, even though the Capitol Annex is no longer a 

county courthouse or a legislative hall, and is in fact scheduled to be remodeled to house 

a law school and library.  

Defendants will assume, too, that the Plaintiffs’ presence on the Capitol Annex 

conveys a message and the placement of tents or signs to convey a  message may be 

entitled to some protection by the First Amendment.  Nevertheless, expression, whether 

verbal or written or symbolized by conduct, is subject to reasonable time, place, or 
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manner limitations that are narrowly tailored to serve a substantial governmental interest 

and that leave open ample alternative avenues of communication.  Clark, 468 U.S. at 293.  

Defendants assume—again, without conceding—that the placement of a tent or structure 

upon ground is not purely expressive activity, but rather, conduct that contains an 

expressive component.  See United States v. O’Brien, 391 U.S. 367, 376 (1968).  The 

Supreme Court has observed that “[t]he government generally has a freer hand in 

restricting expressive conduct than it has in restricting the written or spoken word.”  

Texas v. Johnson, 491 U.S. 397, 406 (1989).   

Under O’Brien the test for limitations on expressive conduct is: (1) whether the 

State has the power to repair and maintain and undertake construction projects on the 

grounds, (2) whether the need for unobstructed access to facilitate these activities furthers 

an important or substantial governmental interest, (3) whether that interest is unrelated to 

the suppression of speech, and, finally, (4) whether the incidental restriction on alleged 

First Amendment Freedoms is no greater than essential to further that interest.  O’Brien, 

391 U.S. at 377.  Certainly there can be no question that the State has the power to 

maintain and undertake construction projects on its own property.     

The remaining three O’Brien factors are similar to the general time, place, and 

manner standard identified in Clark, and the difference between the two, the Court said in 

Clark was “little, if any . . . .”  Clark, 468 U.S. at 298.  The O’Brien factors will therefore 

be discussed within the time, place, and manner elements below. 

Content neutrality.  The State’s planned repair, maintenance, and construction 

activities do not target speech.   Rather, the need for all personal property be removed 

temporarily to facilitate the State’s repair, maintenance, and construction activities is 

related solely to the State’s need to manage the property and allow a construction project 

to proceed.  The temporary limitations apply without regard to speaker or message: They 

apply the same to people who would host a pancake breakfast, gather to celebrate Pi Day, 
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or to assemble and erect a tent city as a protest or demonstration.  These limitations are 

therefore content neutral because they do not “distinguish favored speech from 

disfavored speech on the basis of the ideas or views expressed.”  Solantic, LLC v. City of 

Neptune Beach, 410 F.3d 1250, 1259 & n.8 (11th Cir. 2005); see also Hill v. Colorado, 

530 U.S. 703, 719 (2000).   

Narrowly tailored to serve a substantial governmental interest.    Because any 

limitation on speech here is content-neutral, it “need not be the least restrictive or least 

intrusive means of [serving the State’s interests].  Rather, the requirement of narrow 

tailoring is satisfied so long as the . . . regulation promotes a substantial government 

interest that would be achieved less effectively absent the regulation.”  Ward v. Rock 

Against Racism, 491 U.S. 781, 798 (1989) (internal quotations and citations omitted).  It 

is well established that ensuring adequate maintenance and operation of public grounds is 

a substantial government interest.  CCNV, 468 U.S. at 296.  “The State, no less than a 

private owner of property, has the power to preserve the property under its control for the 

use to which it is lawfully dedicated.”  Adderly v. State of Florida, 385 U.S. 39, 48 

(1967); see also id., at 49 (“The United States Constitution does not forbid a State to 

control the use of its own property for its own lawful nondiscriminatory purpose”).  

It is plain that the interest in maintaining, repairing and preserving the grounds at 

the capitol mall are unrelated to the suppression of speech.  See O’Brien, 391 U.S. at 377.  

There is evidence of damage that, in the judgment of the Department of Administration, 

needs attention.  This need for repair exists without regard to any message anyone 

occupying the grounds wishes to convey.  Rather, this need derives from a truism of 

property ownership: it needs to be maintained and when necessary, repaired.  The same 

holds for the construction project.  The project has nothing to do with any speech or 

assembly.       
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If Plaintiffs claim that the need for repair or manner in which the Department has 

determined the property must be maintained are unnecessary or are arbitrarily concocted 

for purposes of chilling speech, the Court should reject such a claim.  The maintenance 

schedule is essentially the same now as it has been for years.  Johnston Decl., ¶ 6.  The 

Plaintiffs are not the Chief Groundskeeper for the State of Idaho.  Nor is the State 

obligated to negotiate with the Plaintiffs exactly what portions of the grounds will be 

fenced and closed during the construction project.  The Department of Administration is 

tasked with making the judgments about the need for repair and maintenance and 

construction, and these judgments are not subject to second-guessing so long as they 

otherwise satisfy the First Amendment.  As the Supreme Court put it in Clark,  
 
we do not believe . . . that either United States v. O’Brien or the time, place, 
or manner decisions assign to the judiciary the authority to replace the 
[Department of Administration] as the manager of [State grounds] or 
endow the judiciary with the competence to judge how much protection of 
park lands is wise and how that level of conservation is to be attained.  

Id. at 299.    

Any limitation on speech here is sufficiently narrow.  The only limitation on a 

person’s or group’s presence on the property is that during repair, maintenance, and 

construction activities, people and property need to move, temporarily, to allow repair, 

maintenance, and construction to occur and people and property need only to move from 

the place where repair, maintenance, and construction is occurring.  The limitations are 

entirely legitimate.      

Ample alternative avenues of communication.  The time and place needed for 

unobstructed access to facilitate repair and maintenance and construction is relatively 

insubstantial.  Once that repair has concluded, folks may return.  The maintenance 

schedule that will be implemented following the repair only limits times and places when 

people and property may be on the grounds.  During the construction project, a portion of 
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the grounds will be fenced and closed, but the remainder of the Capitol Annex will 

remain open, subject to the limitations created by the maintenance schedule.  These 

temporary limitations leave ample time for First Amendment activity on the grounds.  

Similarly, the limitations on the type of structures that can be placed on the grounds to 

avoid damage to the grounds also leaves open plenty of other ways to convey a message.   

* * * 

The First Amendment’s guarantees are of course essential to the vitality of the 

Republic.  But the First Amendment does not allow one group of people to exercise their 

rights to the exclusion of the government’s legitimate interest in basic maintenance and 

other activities attending property ownership.  The State has put forth a legitimate plan 

for maintenance and construction, but the Plaintiffs’ unwillingness to cooperate with the 

State has compromised that plan.  Therefore, it is appropriate for the Court to modify or 

clarify its injunction to permit the maintenance, repair, and construction activities 

identified herein.    
 
B. If the Court Prevents the State From Removing Property to Repair and 

Maintain the Grounds, or if the Court Prevents the State From Fencing and 
Closing a Portion of the Capitol Annex for Construction, the Court Should 
Require Plaintiffs to Post a Bond to Cover the Substantial Costs Associated 
With the Damage to the Grounds or Delay of the Project 

Federal Rule Civil Procedure 65(c) provides that a court “may issue a preliminary 

injunction . . . only if the movant gives security in an amount that the court considers 

proper to pay the costs and damages sustained by any party found to have been 

wrongfully enjoined or restrained.”  This is a matter left to the trial court’s discretion.  

Johnson v. Couturier, 572 F.3d 1067 (9th Cir. 2009).  The declaration of Ric Johnston 

establishes that the grounds at the Capitol Annex, as of now, will need between $2,500 

and $15,000 of restorative work caused by the long-term placement of structures there.  

Should the Court decline to allow the State to maintain the property as requested by this 
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motion, it is appropriate to require Plaintiffs to post a bond in the amount of $10,000 to 

cover the costs of repair if Defendants are wrongfully enjoined from maintaining the 

grounds.  Additionally, timing of the construction project is critical.  If the Court prevents 

the State from closing a portion of the Capitol Annex for the construction project, the 

Plaintiffs should be required to post a bond to cover the costs associated with the State’s 

inability to undertake the project.    

CONCLUSION 

Defendants request that this Court modify or clarify its injunction in this matter to 

provide as follows:  

(1) The Defendants shall have unobstructed access to the Capitol Annex and its 

grounds for repair and for such time as the State shall determine necessary to complete 

that repair.  Plaintiffs shall clear all personal property from the grounds within 48 hours 

of the Court’s order.  Any property left after that time may be removed and stored and/or 

disposed of by the State.    

(2) Following repair, Defendants shall be entitled to implement the 

maintenance schedule identified in Exhibit B to the Declaration of Ric Johnston.  During 

mowing, watering, and other maintenance activities, personal property must be moved 

and persons must move so as not to interfere with these activities.  If maintenance 

activities are prevented due to weather or other circumstances, the schedule may be 

adjusted accordingly.     

If the Court denies the State’s motion, the State requests that the Court order 

Plaintiffs to post a bond in the amount of $10,000 to cover the estimated costs of damage 

that has occurred and may occur if Defendants are unable to repair maintain the grounds. 
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DATED this 30th day of March 2012. 
 

     STATE OF IDAHO 
      OFFICE OF THE ATTORNEY GENERAL 
 
 
      By /s/ Carl J. Withroe    
       CARL J. WITHROE 
       Deputy Attorney General 
 
 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 30th day of March 2012, I electronically filed 
the foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice 
of Electronic Filing to the following person: 
 
Bryan K. Walker 
Walkeresq.bk@gmail.com 
 
Thomas C. Perry 
tom.perry@gov.idaho.gov 
 

 
 

 

 
 
 
          /s/ Carl J. Withroe    
      CARL J. WITHROE 
      Deputy Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO  
 

EDWARD WATTERS, DEAN 
GUNDERSON, STEVEN FARNWORTH, 
MATTHEW ALEXANDER NEWIRTH, 
individuals, and OCCUPY BOISE, an Idaho 
unincorporated nonprofit association, 
 
 Plaintiffs, 
 
vs. 
 
C.L. (BUTCH) OTTER, in his official 
capacity as the Governor of the State of 
Idaho, TERESA LUNA, in her official 
capacity of the Director of the Idaho 
Department of Administration, and COL. G. 
JERRY RUSSELL, in his official capacity as 
the Director of the Idaho State Police, 
 
 Defendants. 
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)
)
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) 
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) 
) 
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) 
) 
) 
) 
) 
) 

 
Case No. 1:12-cv-00076-BLW 
 
DECLARATION OF APRIL RICE 

 

 I, APRIL RICE, declare as follows: 
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1. I am the Director of Security for the Idaho Department of Administration. 

 2. I have held this position since November 2008. 

 3. As part of my duties as Director of Security, I monitor activities on state-

owned land managed by the Department of Administration.  This includes lands within 

the capitol mall area in Boise. 

 4. I am aware that a group identifying itself as “Occupy Boise” established an 

encampment at the grounds of the Capitol Annex at 514 W. Jefferson Street in Boise in 

November 2011. 

 5. As part of my duties as Director of Security, I have monitored the activities 

at the Capitol Annex since November 2011. 

 6. In monitoring the activities at the Capitol Annex, I have visited the Annex 

multiple times.  I have spoken with people participating in the protest and taken pictures. 

 7. I have made several visits to the Annex.  I do this solely as part of my 

duties to monitor security at capitol mall properties.  Between November 2011 and 

today’s date, the encampment has taken various forms.  Tents and structures have moved 

or been removed.  As of today, there is a large canvas tent on the west side of the Annex 

property, as well as several other tents throughout the property.   

 8. At various times between November 2011 and today’s date, I have 

observed the presence of two wood stoves, a sink (which drains into the public sewer 

system), fuel, cooking equipment, and other personal property like sleeping bags on the 

property.  I have also observed stored trash, waste, food, ashes, and personal effects there. 
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 9. I have taken pictures of the encampment on several of my visits.  Attached 

hereto as Exhibit A are true and correct pictures of the encampment I took on March 21.   

 10. Pursuant to 28 U.S.C. § 1747 I declare under penalty of perjury that the 

foregoing is true and correct. 

 
DATED this 30th day of March 2012. 

 
 
        /s/ April Rice    
 
 

 
********************************************************* 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 30th day of March 2012, I electronically filed 
the foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice 
of Electronic Filing to the following person: 
 
Bryan K. Walker 
Walkeresq.bk@gmail.com 
 
Thomas C. Perry 
tom.perry@gov.idaho.gov 
 
 

 
 

 

 
 
 
           /s/ Carl J. Withroe    
       CARL J. WITHROE 
       Deputy Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO  
 

EDWARD WATTERS, DEAN 
GUNDERSON, STEVEN FARNWORTH, 
MATTHEW ALEXANDER NEWIRTH, 
individuals, and OCCUPY BOISE, an Idaho 
unincorporated nonprofit association, 
 
 Plaintiffs, 
 
vs. 
 
C.L. (BUTCH) OTTER, in his official 
capacity as the Governor of the State of 
Idaho, TERESA LUNA, in her official 
capacity of the Director of the Idaho 
Department of Administration, and COL. G. 
JERRY RUSSELL, in his official capacity as 
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Case No. 1:12-cv-00076-BLW 
 
DECLARATION OF RIC 
JOHNSTON 

 
 I, RIC JOHNSTON, declare as follows: 
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1. I am the Facilities Services Manager within the Division of Public Works, a 

part of the Idaho Department of Administration.  I have been with the Department for 12 

years, and I have held this title for seven years. 

2. I have 12 years of experience in managing facilities.   

3. The Department of Administration manages the capitol mall in Boise on 

behalf of the State of Idaho.   

4. Part of my duties as Facilities Services Manager includes overseeing 

management of the grounds within the capitol mall area in Boise.  The Capitol Annex, 

also known as the old Ada County Courthouse, is within the capitol mall.  The State of 

Idaho owns the Capitol Annex.  Attached hereto as Exhibit A is a true and correct copy of 

the deed to the property showing the State of Idaho as the grantee.     

5. My staff for managing the capitol mall grounds consists of one landscape 

superintendent, two senior landscape technicians, and three temporary workers.  The 

landscape superintendent has held that position for over 27 years.   

6. There are approximately 19.4 acres of grounds within the capitol mall.  

This includes about 8.7 acres of lawn and flower beds, 5.7 acres of parking lots, and 5 

acres of sidewalks.  Between mid-March and November each year, each property is 

mowed typically once a week.  We cannot mow all the grounds on the same day, so that 

schedule is spread throughout the week.  We mow the Capitol Annex on Wednesdays.  If 

it rains or there are other weather events that prevent mowing on a particular day, the 

schedule for the whole capitol mall gets moved back by the number of days that weather 

interrupts mowing.  The number of hours to mow at each property—which is an 

approximation—is summarized on the Capitol Mall Maintenance Schedule attached to 

my declaration as Exhibit B.  While each year is a bit unique, this schedule is 
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substantially similar to prior years’ schedules.  The mowing schedule, however, has 

remained unchanged for five years.   

7. For mowing, we use commercial 36-inch ride-behind, engine-propelled 

mowers used for large pieces of ground.  Before mowing an area, the grounds are 

visually inspected for debris, as foreign objects can create significant safety hazards and 

risk damage to the mowers.  In addition, we use 20-inch commercial walk-behind 

mowers and string trimmers on those parts of the capitol mall grounds not suitable for the 

larger mowers.   

8. The grassy areas in the capitol mall are watered by an Acclima-brand 

moisture sensor system.  Very generally speaking, this system senses the amount of water 

in the soil and automatically waters based on the soil moisture content.  This system 

saves the State of Idaho money; the entire system paid for itself in terms of water savings 

within one year.  Because it uses less water, it reduces demands on Idaho’s water 

resources.   

9. Watering is done most efficiently in the night or early morning hours.  With 

the exception of the Capitol building grounds, we set up the watering system so that the 

remaining properties are watered between the hours of 6 p.m. to 6 a.m.  The Capitol 

grounds are scheduled to be watered between 7:00 p.m. and 7:30 a.m.  We have 

determined this is the best time block for watering and allows all zones to perform a 

complete cycle.  Areas of grass covered directly by tarps or tents will not receive 

adequate water.  Additionally, the sprinkler heads are of the “pop-up” variety, so 

sprinkler heads that can’t pop up due to obstructions are subject to damage and may flood 

the immediate areas. 

10. There are other maintenance needs on the capitol mall, as well.  We need to 

fertilize several times between March and November.  We typically aerate the grounds in 

the spring.  We also have to repair sprinkler heads from time to time.  Other management 

needs occur from time to time.   
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11. Throughout the mowing season we typically assess the grounds within the 

capitol mall to determine any special needs a piece of ground may have.  I am familiar 

with the “Occupy Boise” site located at the Capitol Annex.  I understand that it was 

generally established in November 2011 and has remained in some form since.  The 

presence of the encampment has prevented my staff from maintaining the property.  In 

assessing the grounds within the capitol mall this year, my crew and I discovered 

significant damage to the grass there due to the long-term placement of structures on the 

grass, and from continued heavy foot traffic.   

12. The Capitol Annex consists of about 25,000 square feet of grass and has 

several large, old trees.  

13. My division regularly assesses the condition of the grounds within the 

capitol mall.  My complete assessment of the Capitol Annex is hampered by the presence 

of tents and other structures on the grounds that cover a substantial percentage of the total 

square footage.  From what I was able to observe, the damage between November 2011 

and now means that we may need to re-seed or re-sod (or a combination of the two) 

approximately 10,000 to 25,000 square feet of grass.  The entire area within the 

sidewalks will need rehabilitation of some sort.  This could cost anywhere between 

$2,500 to $15,000 for materials and labor costs.  So far, due to the encampment, we have 

not been able to repair the grounds. 

14. The current situation at the Capitol Annex prevents my staff from 

maintaining the property.   

15. To assess condition and need for repair at the Capitol Annex, I anticipate 

needing about two weeks.  The time needed to implement the repair depends on the 

nature and extent of the repair we need to conduct. 

16. The Department of Administration intends to commence the second phase 

of the Annex renovation project, Division of Public Works Project No. 12-006 this 

spring.  It intends to solicit bids for the project by April 15, 2012, and hopes to start 
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construction under that contract by May 1.  This will require the Capitol Annex grounds 

to be fenced and the area within the fenced area cleared for safety and security.  The 

precise area that will be fenced won’t be known until the contract is awarded and the 

project begins, but a sketch of our anticipated fenced area is attached to my declaration as 

Exhibit C.  The area to be fenced and closed may change during the project. 

19. Pursuant to 28 U.S.C. § 1747 I declare under penalty of perjury that the 

foregoing is true and correct. 

DATED this 30th day of March 2012. 
 
 
        /s/ Ric Johnston   
       RIC JOHNSTON 

 
********************************************************* 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 30th day of March 2012, I electronically filed 
the foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice 
of Electronic Filing to the following person: 
 
Bryan K. Walker 
Walkeresq.bk@gmail.com 
 
Thomas C. Perry 
tom.perry@gov.idaho.gov 
 

 
 

 

 
           /s/ Carl J. Withroe    
       CARL J. WITHROE 
       Deputy Attorney General 
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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO  
 

EDWARD WATTERS, DEAN 
GUNDERSON, STEVEN FARNWORTH, 
MATTHEW ALEXANDER NEWIRTH, 
individuals, and OCCUPY BOISE, an Idaho 
unincorporated nonprofit association, 
 
 Plaintiffs, 
 
vs. 
 
C.L. (BUTCH) OTTER, in his official 
capacity as the Governor of the State of 
Idaho, TERESA LUNA, in her official 
capacity of the Director of the Idaho 
Department of Administration, and COL. G. 
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SECOND DECLARATION OF 
CARL J. WITHROE 

 

 I, CARL J. WITHROE, declare as follows: 
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 1. I am one of the attorneys of record in this case. 

 2. Attached hereto as Exhibit A is a true and correct copy of correspondence 

dated March 14, 2012, with attachments, that I authored and hand-delivered to counsel 

for Plaintiffs. 

 3. Attached hereto as Exhibit B is a true and correct copy of correspondence I 

received from counsel for Plaintiffs on March 16, 2012. 

 4. Attached hereto as Exhibit C is a true and correct copy of correspondence I 

received from counsel for Plaintiffs on March 21, 2012. 

 5. Pursuant to 28 U.S.C. § 1747 I declare under penalty of perjury that the 

foregoing is true and correct. 

 Further I sayeth naught.  

DATED this 30th day of March 2012. 
 
        /s/ Carl J. Withroe    
        CARL J. WITHROE 
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 I HEREBY CERTIFY that on this 30th day of March 2012, I electronically filed 
the foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice 
of Electronic Filing to the following person: 
 
Bryan K. Walker 
Walkeresq.bk@gmail.com 
 
Thomas C. Perry 
tom.perry@gov.idaho.gov 
 

 
 

 

 
 
           /s/ Carl J. Withroe    
       CARL J. WITHROE 
       Deputy Attorney General 

 


























